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(Di scl osure was nmade pursuant to

O C.G A annotated
(c) and (d) and 15
(a), (b) and (c).)

9-11-28

- 14- 37

RYAN MULCAHY,

havi ng been produced and first duly sworn as a

W tness, testified as foll ows:
DI RECT EXAM NATI ON
BY MR LUCAS:
Q How do you do, M. Ml cahy?
A Good. How are you?
Q Good. Can you state your full nane,
pl ease.
A Ryan Chri st opher Ml cahy.
Q Who i s your enployer?
A ['mcurrently working for RTS Hones.
Q How | ong have you been enpl oyed by the
Sheriffs O fice of Long County?
A | was there approximately four years.
Q Ckay. And what was your job title?
A | worked as a road deputy and then was
pronoted to Narcotics.
Q Ckay. As an deputy, please define your
wor k -- working understandi ng of probabl e cause.
A Probabl e cause is -- would lead a

(Cr
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reasonabl e prudent person to believe a crine is
or has been commtted.

Q I's that your full answer --

A Yes, paraphrased.

Q -- definition of probable cause? You
said yes, correct?

A Yes.

Q Al'l ow ne take you back to the events of
March 21st 2019. It was in the evening when you
stopped ne, the plaintiff in this case, when |
was driving on Darwell Long Road where it
changes from Pal ner Road at the four-way
I ntersection of Lanier --

MR TUTEN. (Object to the form
M. Lucas, you should ask a question,
not give a narrative.
MR LUCAS: Ckay. Thank you.
BY MR LUCAS:

Q Is it true, back in March 21st 2019,
was the eveni ng when you stopped ne, the
plaintiff in this case, when | was driving on
Darwel | Long Road where it changes from Pal ner
Road to Lanier Road at the four-way
I ntersection?

A Yes.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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Q Ckay. | want to ask you a few
questions about that night. GCkay?

You have -- | don't think it's marked
but Exhibit 1/ -- which is the transcript of the
probable -- | nean of the Mdtion to Suppress

hearing --
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A Yes, sir.
Q -- that was held on July 19th 2021.
(Wher eupon, Plaintiff's |[Exhibit
Nunber 1/ was mar ked for
I dentification.)
MR O CONNOR: For the record, are
you mar ki ng the whol e book as [Exhi bit
1?
MR LUCAS: No, sir. It's divided
up in there.
MR O CONNOR Al right. Are the
sections --
MR LUCAS: Yes, sir.
MR O CONNOR:  -- nunbered?
MR LUCAS: | haven't nunbered
themyet. | left themblank with a
di vi der page in between each section.

BY MR LUCAS:

Q Wuld you like me to mark that for you,

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N o o~ W DN B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

EDWARD SHANE LUCAS vs RYAN MULCAHY

2:24-CV-0006 - RYAN MULCAHY 8
pl ease?
A Sur e.

Q Thank you, sir.
MR. O CONNOCR  For the record
he'll read and sign.

BY MR LUCAS:

Q Do you recall providing testinony
related to your arrest of ne, the plaintiff in
this case, in front of Judge Charles Paul Rose
at the Motion to Suppress hearing?

A Yes, sir.

Q Ckay. Let nme okay turn your attention
to page seven of the Mdtion to Suppress hearing
transcri pt.

Start at line 20 through 25. Let ne
read your answer out |oud on the record for the
Motion to Suppress hearing and tell nme if |'ve
read your testinony correctly.

Yes, ma'am So | just -- | just left
acall. | believe it was a 1090 and Pal ner
Pl ace and | was heading toward Rye Patch to go
patrol to the area. And that's when | cane to
the intersection of Darwell Long and Monticello
and Lanier Road and that is where | net M.

Lucas at the four-way intersection. D d I read

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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that correctly?

A Correct.

Q kay. Continue to page eight. 1
through 13. You want to read the question --
answers down to line 13 where you answer. Your
answer is initially no.

And when you say 'net' what do you nean
by that? Like at the four-way intersection.
That's where we -- where our paths crossed.

kay. And so you observed he was
driving. Was he driving or wal ki ng?

Yes. He was driving.

Okay. And what was he driving?

Atruck. | believe it was a GVC

Chevy Sil verado.

Now, when you saw this vehicle,
were you, for any reason, interested in
it or were you just behind it or beside
it or what was the situation?

Initially no.

Did | read that correctly?

A Yes.

Q So | did read that section correctly,
right?

A Correct.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
800-791-1100 www.coastalcourt.com



© 00 N o o~ W DN B

N N NN NNRP R P R R P P P P
g » W N P O © 00 N O U M W N BB O

EDWARD SHANE LUCAS vs RYAN MULCAHY
2:24-CV-0006 - RYAN MULCAHY

Q Looki ng across the four-way
I ntersection at that nonent, you would agree
that you did not have any probabl e cause to
suspect ne of any crimnal suspicious activity.
Am | correct?

A Correct.

Q Al right. Let ne take your attention
to page six of the hearing transcript where the
attorney first stated -- asked you a question.
kay?

From page six all the way through page
ei ght and the sections that we just discussed,
do you see that there is no nmention that you or
even that you are even | ooking at your own
police report fromthat day as you testified at
the Motion to Suppress hearing?

A Can you rephrase that question for ne?

Q Okay. |If you'd | ook back from page six
t hrough page eight --

A Uh- huh.

Q -- of this section that we've just
di scussed, do you see that there is no nention
that you are even | ooking at your own police
report fromthat day as you've testified at the

suppressi ve hearing?

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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A All right, so I'mgoing to answer your
question with a question. So you're -- you're
asking if | see that | testified that | was
reading fromny report?

Q No, sir. | asked do you see that you
wasn't reading fromyour report while you
testified frompage six to page eight?

MR TUTEN. M. Lucas, |'m going
to object to form

MR LUCAS: Uh- huh.

MR TUTEN. Because | think you're
really asking himto specul ate whet her
he was reading fromhis report and -- |
mean the transcript says what it says.
But if he can't define whether he was
reading his record fromthat or not.

MR LUCAS: Let ne rephrase then.

BY MR LUCAS:

Q Do you recall if you was reading from
your police report or was it nmenory?

A | don't recall

Q Ckay. But -- okay. So yet, two years
| ater, at the suppressive hearing you were still
able to recall the nmake and nodel of ny truck as

you sat across frommne at the intersection,
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correct?

A Li ne ei ght page eight clearly says a
truck. | believe it was a GVC shoul d say or
Chevy Sil verado.

Q Ckay.

A | wasn't sure what your vehicle was.

Q And you w Il agree that even before you
put your eyes on ny truck at the stop sign that
eveni ng, your departnent was told to
specifically be on the | ookout for ne, Edward
Shane Lucas, as | was suspected of crim nal
activity of night hunting. Agreed?

A So | can explain that a little further.

Li ke during shift changes and stuff
like that bulletins are given for certain things
that cone fromcertain people and at that tine
your nanme had come up in briefing.

And it was alleged that you had been
ni ght hunting and to -- that you may or may not
have ran froma gane warden and got away and
just to, you know, be on the | ookout for you.

| had never seen you, seen a picture of
you, knew what you drove until that day
specifically.

Q What -- what tinefrane did this alleged

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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1 ni ght hunting running fromthe DNR occur?

2 A | don't recall

3 Q So you don't -- you don't recall if it
4 was recent? Past? That day? Two years

5 earlier?

6 A No, sir.

7 Q Ckay. Do you admt that the nonent you
8 saw ne that night at the intersection, seeing ne
9 alone just at the intersection doing nothing

10 al ready caused you to assist sone type of |aw
11 enf orcenent presence agai nst ne?

12 A No, sir.

13 Q The idea that | was engaged in a

14 suspected crimnal activity of night hunting,

15 woul d you say this idea, alone, consisted your
16 probabl e cause for pulling nme over?

17 A No, sir.

18 Q All right. Go back to the suppressive
19 hearing. Turn to page eight lines ten through
20 15 and I'll read al oud.
21 A Can | clarify sonmething for hin?
22 MR TUTEN. Let's just wait until
23 t he end.
24 BY MR LUCAS:
25 Q Now, when you saw his vehicle, were

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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you, for any reason, interested in it or were
just behind it, beside it or what was the
situation? Did | read that correctly?

A What |ines again?

Q 10 through 15.

A Ckay.

Q You want nme to read it again?
A No.

Q So | did read that correctly?
A Yes.

14

Q Al right. Sane page, page eight lines

13 through 21.

Initially no. Until he pulled off and
| got behind himI| started observing hi mnot
mai ntaining his |lane. He was touching the
center line.

Uh- huh. And then as we approached the
curb on Darwell Long where the big oak tree is |
observed him | eave the roadway and cone

extrenely close to striking that tree and snatch

t he wheel back and that's when I was |ike, okay,
sonething's going on here. Did | read that
correctly?

A Correct.

Q Okay. We're going to watch the entire

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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time you were followi ng nme that evening up unti
the tinme you actually pulled nme over and was
communicating wwth ne. Ckay?

A (Wtness nods head.)

Q | know this is a small. W'IlIl kind of
slide it around or whatever we need to do.

A No, that's fine.

(Wher eupon, vi deo was
pl ayed back.)
BY MR LUCAS:

Q If you really can see nme do anyt hing
that consists of ne running off the road, please
|l et me know so | can mark that spot on the
vi deo.

We can replay it but can you pl ease
identify the place on the video where | ran off
the road so that we can |later show the jury.

But | would like to junp ahead a bit.

Let ne take you to tinme stanp 1 hour
and 13 mnutes through 1 hour and 13:46.

It'"lIl take me a second here.

(Wher eupon, an off-the-record
di scussion was held from3:16 p. m
to 3:17 p.m)

BY MR LUCAS:

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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1 Q Wul d you agree that your nenory of

2 tailing nme and watching ne go off the road woul d
3 have been better as you were telling the officer
4 your observation as conpared to two years |ater
5 at the Mdtion to Suppress hearing?

6 A One nore tine.

7 Q | said would you agree that your nenory
8 of tailing me and watching ne go off the road

9 woul d have been better as you was telling the

10 Georgia State Patrol officer as conpared to

11 two years letter at the Mdtion to Suppress

12 heari ng?

13 A Yeah.

14 Q Ckay. Understand I'min no hurry and
15 we can play it as many tinmes as you want So you
16 can get a good |l ook at it.

17 (Wher eupon, vi deo was

18 pl ayed back.)

19 BY MR LUCAS:
20 Q Wio was you speaking to there, sir?
21 A (Wtness shakes head.)
22 Q You can grab it or whatever you need to
23 do with it.
24 A | don't recognize him
25 Q Ckay. Wen you saw ne go off the road

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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as you described it while following ne, did you
have probabl e cause in what you observed and
recorded per the objective video that showed
what ny vehicle was actually doi ng?

MR. TUTEN. bject to form It's
a conpound question and it's calling
for a | egal concl usion.

BY MR LUCAS:

Q Did you have probabl e cause when you
served ne and did you have recording per the
obj ective video showing ny vehicle actually
| eave the road?

MR. TUTEN: (Qbject to form calls
for a |l egal conclusion but Ryan, you
can answer.

THE WTNESS: Gkay. Initially
that's what drew ny attention to your
vehicle is watching what | observed as
the right side of your vehicle kicking
dust and gravel up, which led ne to
bel i eve that you were off the roadway.

Now, the video didn't showit,
whi ch | ater ADA Poole and one of the
other ADA's got with nme and they said
t hat they slowed the video down and

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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observed what we were -- what | was
t al ki ng about.
But | thought | was very cl ear
that the dash caneras don't do the
greatest of job show ng what our naked
eye sees fromthe vehicle.
BY MR LUCAS:

Q So you're saying that you did have
pr obabl e cause because of that particular
i nci dent where | kicked up the dust?

MR, TUTEN. Sane objection but you
can answer.

THE WTNESS: That's what drew ny
attention to you and that's that nade
me, you know, close the distance, run
your tag, see who you were, observe
that your registration was suspended
and your |icensed was al so expired.

BY MR LUCAS:
Q So you're testifying that would give
you probabl e cause?

MR. TUTEN. Sane objection. You
can answer.

THE W TNESS. Yes.

BY MR LUCAS:

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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1 Q Ckay. Do you agree that Judge Pau
2 Rose had a different opinion of the video?
3 MR. TUTEN. (Object to form calls
4 for specul ation but you can answer.
5 THE WTNESS: One nore tine.
6 BY MR LUCAS:
7 Q | said, would you disagree that Judge
8 Paul Rose had a different opinion of the video?
9 A Yes, | would agree.
10 Q Do you recall what his opinion was?
11 A No, | do not.
12 Q kay. On that sane night, March 21st
13 2019, how, on this date, did you know that ny
14 not her owned a novi ng conpany and where it was
15 | ocat ed?
16 A Say that again?
17 Q On the night of March 21st 2019, how,
18 on this date, did you know that ny nother owned
19 a novi ng conpany and where it was | ocated?
20 A March 13th of what year?
21 Q March 21st 2019, the night of the
22 arrest.
23 A | don't recall stating -- making those
24 stat enents.
25 Q Okay. Would you agree that you had

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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per sona

I nformati on about nme and ny fam |y that

| had never shared with you?

A
Q

Ask that again.
Do you agree that you had personal

i nformati on about nme and ny famly that | had

never shared with you?

A No. Disagree.
Q Ckay. | want to play a section of the
vi deo and ask you about it. W'Il go to time
stanp 113.
(Wher eupon, vi deo was
pl ayed back.)
BY MR LUCAS:
Q Wul d you want to hear that again?
A Had we spoken prior to that point?
Q Not to ny know edge. |'ve never net
you.
A On the traffic stop.
Q Yes. That was at the end of it.
A And | was w apping up searching your

vehicle due to the odor of marijuana and there

was docunents in your vehicle that led ne to

beli eve you worked for Lucas Moving Conpany.

Q
A

What docunents was those?
| don't recall

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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Q Ckay. So do you agree that in this

21

section we just played, you did tell a gentleman

that ny not her owned a novi ng conpany and you
confirmed to himits whereabouts in town?
A Play it again. | guess | wasn't -- |
didn't hear that.
(Wher eupon, vi deo was
pl ayed back.)
THE WTNESS:. So what's your
guestion?
BY MR LUCAS:
Q Do you agree that this section just
pl ayed, you tell the other gentlenman that ny

not her owned a novi ng conpany and you confirned

to himit's whereabouts in town?
A | would say | confirmed that your
not her owned a novi ng conpany. And probably

based of f of information in your vehicle it was

reasonable to assune it was in Hinesville.
Q And you're saying you got this
i nformation out of ny truck?
A | don't recall
MR TUTEN. Don't guess if you
know.
THE WTNESS: | don't recall.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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1 BY MR LUCAS:
2 Q Did you just say, previously, that you
3 acquired that information fromfindi ng docunents
4 In ny vehicle?
5 A That woul d explain why | knew to tel
6 t hat gentleman that, yes.
7 Q So you do recall?
8 A No, | don't recall actually physically
9 seei ng docunents, no but business cards.
10 Q So you're assum ng the information canme
11 out of ny truck?
12 A It's reasonable for me to believe, yes.
13 Because |'ve never had any interactions with you
14 ot her than a short briefing in passing.
15 Q Ckay. Not through the Disney channel
16 or ESPN through the sheriffs office you heard
17 that | am suspected of crimnal activity of
18 ni ght hunting before you ever pulled ne over,
19 correct?
20 A Correct.
21 Q Did you tell Dispatch, prior to pulling
22 me over, that | did sone strange pull-off or
23 just passed the intersection, which gave you
24 reason to follow me because it seemed odd or

25 particular? Am1l right about that?

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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A | don't recall.
Q And you never told -- did you ever tell

Di spatch, prior to pulling nme over, that |
alnost hit a tree by leaving the road within
seconds of leaving the stop sign at Mnticello?

A | don't recall.

Q Wul d you agree that you overstated or
exagger ated what you saw when you were follow ng
to the first officer that arrived on the scene
t hat ni ght?

A One nore tine.

Q Wul d you agree that you overstated or
exagger ated what you saw when you were follow ng
me to the first officer that arrived on the
scene that night?

A No.

Q kay. I'mgoing to play alittle
segnent of the video once he gets it ready.

Wio was the officer that assisted you?

A | believe it was Trooper Hashtown and
Sergeant First Cl ass Horton.

Q kay. Thank you. Do you agree that
you told himthat you were behind ne when you
saw nme off the road and nearly pumeled a tree
that had reflectors on it?

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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(Wher eupon, video was
pl ayed back.)

BY MR LUCAS:

Q That was you, correct?

A Yes. So you're asking if | exaggerated
t hat ?

Q Yes.

A No.

Q Ckay. Again, your menory about
follow ng ne and watching ne drive off the road
and nearly pummeling a tree would have been nuch
sharper and cl earer when you were telling the
of ficer what you claimto have seen than it
woul d have been two years later. Agreed?

A That's correct.

Q Ckay. Have you viewed the video since
the Mdtion to Suppress hearing?

A Yes.

Q Does any of this video from your
crui ser show ne | eave the roadway before the
nmonment you pulled ne over?

Now, if you want to watch the video
again, the first initial two m nutes before you
answer, that's fine, too. | nean | knowit's

been awhil e.
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A So the video that we have is not the

video that was shown at the suppression hearing.

Q Wiy woul d that be?

A | -- no earthly idea.

Q So you're saying there's parts m ssing

fromthis evidence?
MR TUTEN. Let's go off the

r

you

ecord for a second.
MR. LUCAS: Sure.

(Wher eupon, an off-the-record

di scussi on was hel d.)
THE W TNESS: That specific video,
no. No, sir.
BY MR LUCAS:
Q Ckay. So this video, in particular,

woul d admt it doesn't show evi dence that

anounted to probabl e cause.
MR TUTEN. (Object to form calls

or a legal conclusion but you can

f

answer .
THE W TNESS: Ask that question

agai n.
BY MR LUCAS:
Q You wll admt that the video that

we'r

(Cr

Does it?

e viewing, up to the tine you actually
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stopped ne, does not contain any objective
evi dence that woul d anobunt to probabl e cause?
MR. TUTEN. (Object to form calls
for a legal conclusion. You can
answer .
THE WTNESS: This specific video,
again, the video is not going to show
what | see with ny eye, unfortunately.
But there was a couple tines where
you had weaved within -- within your
| ane on Darwel |l Long.
BY MR LUCAS:

Q Does any part of this video show ne
| eave the roadway?

A Not | eave the roadway, no, sir.

Q Thank you. Had I done anything

26

consi stent wth night hunting at the nonment you

st opped ne?
A No, sir.

Q Yet you do comment and remark about ne

havi ng ni ght vision while you were searching ny

truck, correct?
A Correct.

Q So you knew the departnent was on the

| ookout for me, correct?
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1 A M. Lucas, we're on the | ookout for a
2 | ot of people at any given tine,.
3 Q "' mtal king about nme specifically,
4 Edwar d Shane Lucas.
5 A | was aware, yes, that you nmay or may
6 not. You allegedly were involved in crimnal
7 activity, yes.
8 Q Ckay. And you did know about mny not her
9 owni ng a business and its address?
10 A |'mgoing to agree to knowi ng your nom
11 owned a business but not its address.
12 Q Ckay. And you was al so aware --
13 A Not prior to that stop. Not prior to
14 t hat stop.
15 Q Ckay. And you were even aware, on your
16 own, about your |aw enforcenment departnent
17 beating up ny girlfriend. AmI right?
18 MR TUTEN. (Object to form
19 rel evance.
20 BY MR LUCAS:
21 Q Let ne take you there.
22 MR TUTEN.  You can answer but --
23 THE W TNESS: Ckay.
24 MR TUTEN. Ask it again.
25 THE W TNESS: Repeat the question
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again, M. Lucas.
BY MR LUCAS:

Q Did you have prior know edge, before
pulling nme over, the | aw enforcenent departnent
beat up nmy girlfriend?

A | had heard there was an incident at a
road check.

Q | nvol vi ng ne?

A I nvol vi ng what was the nane? A Ms. --

what -- Rohaus maybe. (Phonetic) And that she

28

failed to conmply with | awful commands, therefore

she was taken into custody.

Q And how di d you know she was connect ed

to me?
A Were you on scene at that tinme?
Q "' mjust concerned about how do you
know she's connected to ne, sir?
A | don't recall
Q Ckay. Play that part of the video,
pl ease.
(Wher eupon, vi deo was
pl ayed back.)
BY MR LUCAS:
Q Wuld you find it strange, Deputy
Mul cahy, if a deputy, who you do not know, has
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t his anount of know edge about your nother, your
girlfriend and the idea that you're a crimnal
suspect for doing sone illegal night hunting
before you ever pulled ne over?
A One nore tine.
Q Wuld you find it strange if a deputy,
who you do not know, has this anount of
knowl edge about your nother, your girlfriend and
the idea that you are a crimnal suspect for
doi ng sone illegal night hunting before he ever
pul I s you over?
MR TUTEN. (Object to form
You' re asking himto specul ate how
you're feeling. You can answer, Ryan.
THE WTNESS: | didn't even know
what you | ooked |ike, man, what you
drove, anything.
| mean this is all alleged. Until
you gave ne a reason to interact with
you |'mnot just going to go out of ny
way | ooking for you. Does that make
sense? So no.
BY MR LUCAS:
Q Ckay. So when you said you was aware

of what | was tal king about --
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A Uh- huh.
Q -- on what we just played on the video.

A Unh- huh, verbal judo.

Q How was that possible? Were did you
beconme -- where did you cone about this
i nformation?

A Per haps we were just tal king on the
side and | was just agreeing with you. Not that
| had prior know edge or anything like that.

Q | believe you answered, if |'mcorrect,
t hat you knew what | was tal king about. You was
aware of what | was tal king about?

A Uh- huh.  Yeah.

Q Ckay. Do you admt that you were
optimstically looking for fruits of the crine
fromthe search you intended to conduct of ny
truck, correct?

A Can you rephrase that?

Q And you do admt that you were
optimstically looking for fruits of the crine
fromthe search you intended to conduct of ny
truck?

A | was conducting a probabl e cause
search of your vehicle.

Q Play that part, please.
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(Wher eupon, vi deo was
pl ayed back.)
BY MR LUCAS:
Q Let nme ask you a truly hypotheti cal
question, okay?

Do you agree that if a | aw enforcenent
officer singled out one specific person fromthe
public and created fal se observations to give
hi meel f probabl e cause to arrest a subject, that
woul d be a constitutional violation. Wuld you
agree?

MR TUTEN. Object to form Calls

for a legal conclusion. You can answer
i f you know.

THE WTNESS: M. Lucas, | had

probabl e cause to stop you.

On three different -- you know,

two -- two being your |icense being

expired and your registration being

suspended.
BY MR LUCAS:

Q My license was expired. You knew that

before you pulled ne over?

A | don't recall but typically it does
show up in GCICS the standing.
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Q So you knew | was driving the vehicle
before you pulled nme over?

A Just the tag's registered to you, so,
it's reasonable to assune.

Q It's possible anybody coul d have been
driving --

A On absol utely.

32

Q kay. So back to the question, if one

person was singled out fromthe public and
created fal se observations to give hinself
probabl e cause to arrest a subject, would that
be a constitutional violation?

MR. TUTEN: (bject again to form
for calling for a |l egal conclusion and
being irrel evant but you can answer if
you know t he answer.

BY MR LUCAS:
Q Si mpl e yes or no.

MR TUTEN. Don't guess.

THE WTNESS: | did a poor job of
articulating to you what was goi ng on
at that tine.

Initially, when I wal ked up to
your w ndow | detected the odor

commonly associated with marijuana
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emtting fromthe vehicle.
So that, in the State of Georgia,
Is sufficient probable cause to conduct
a search of your vehicle before it's
turned back over to anybody.
BY MR LUCAS:
Q Ckay. I'mgoing to ask it alittle
different.
| f one specific person fromthe public
can create fal se observations to give hinself
probabl e cause for an arrest of the subject,
t hat would be a constitutional violation, yes or
no?
MR TUTEN. (Object to form

Again, calls for a |egal conclusion.

THE WTNESS: |'mnot going to
answer that.
BY MR LUCAS:

Q You refuse to answer yes or no?

A | *' m not understandi ng what you're
trying to say here.

Q |'msaying if one specific person from
the public was targeted and fal se observations
was given to create probable cause, would that
be a constitutional violation, yes or no?
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MR TUTEN. Sane objection. Ryan,
you' ve got to answer his question but
if you don't know you don't know.
THE WTNESS: | don't know.
BY MR LUCAS:

Q Ckay, thank you. Let nme ask you this,
have you ever been trained in observing behavi or
to see physical tales and body | anguage as part
of a | aw enforcenent training?

A In regards to?

Q Woul d you agree that when a subject is
trying to mask their intentions or when they are
trying to hide sonething, their fingers and
extremties are knowmn to be a sign that
sonething is off?

A | wasn't trained in body |anguage if
that's what you're asking. | was trained in
standardi zed field sobriety and advance roadsi de
| mpai r rent det ecti on.

Q So the answer was no, correct?

MR TUTEN. Wiy don't you ask your
questi on agai n.
BY MR LUCAS:
Q Have you ever been trained in observing

behavi or to see physical tales and body | anguage
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1 as part of |aw enforcenent training?

2 A No.

3 Q | want you to |look at this section of
4 the video and let ne ask you -- well, you know
5 what, skip that one. | apol ogize.

6 What is the normal anmount of tinme it
7 woul d take to properly adm nister a horizontal
8 gaze field sobriety test?

9 A | don't renenber.

10 Q What woul d you estinmate the nor mal

11 amount of tinme it would take to properly

12 adm ni ster a horizontal gaze field sobriety
13 test?

14 A | don't recall.

15 Q So your answer is you don't know the
16 normal anmount of tine it takes to performa
17 hori zontal gaze field sobriety test?

18 MR. TUTEN. (bject -- object to

19 form That's not what he said.
20 THE WTNESS: At the tinme |I could
21 have answered your question, yes.
22 BY MR LUCAS:
23 Q Well I'"mgoing to ask it again. \Wat
24 Is the normal anount of tine that it takes to
25 properly adm ni ster a horizontal gaze field
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1 society test?

2 A | don't recall off the top of ny head

3 and |'mnot going to give an estinmate because

4 I --

5 Q So that's not part of your training?

6 A It is part of the training, yes.

7 Q And you have no recollection of your

8 training --

9 A I --

10 Q -- as far as horizontal gaze test?

11 A | haven't been on the road for a couple
12 years now.

13 Q Ckay. Would you agree that shining two
14 lights in the suspect's eyes for a full six

15 m nutes while standing in the dark is an

16 extensive long horizontal gaze test?

17 MR TUTEN. Object to form That

18 characterizes facts not in evidence but

19 you can answer, Ryan, if you want to.
20 THE WTNESS: Can you rephrase
21 t hat question?
22 BY MR LUCAS:
23 Q Wul d you agree that shining two |ights
24 in the subject's eyes for a full six mnutes
25 while standing in the dark is an extensively
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| ong horizontal gaze test?

A No, sir. | wouldn't.

Q kay. Are you aware of potentia
probl ens of shining two strong flashlights in a
subject's eyes for six nonstop m nutes?

A No, sir.

Q Is it possible the results could be
conprom sed for flaws due to eye fatigue?

A | don't know.

Q Ckay. Wien you had ny license and
information directly fromny hand that eveni ng,
did you tell or comunicate with Di spatch that
you snel |l ed cannabis or marijuana on ne or
com ng out of ny truck?

A | don't recall.

Q | f you had snelled those things upon ny
wi ndow bei ng down, ne getting out of ny truck
and standing there talking to you, that would be
the kind of |aw enforcenent observation that you
shoul d have reported to D spatch, correct?

A No, not at all. Typically no.

(Wtness shakes head.)

Q And as | stood there talking to you, as
you were getting ready to head back to your
cruiser to run ny credentials past your
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D spatch, did you, at any nonent, have probable

cause for illegal night hunting on ny part?
A No.
Q Ckay.

MR TUTEN.  Shane, we've been
goi ng for about an hour. You want, for
the record, to take about a five-mnute
break?
MR LUCAS: Sure. Sure.
(Wher eupon, an off-the-record
di scussion was held from3:49 p. m
to 4:00 p.m)

BY MR LUCAS:

Q M. Mil cahy, each tinme you have nmade an
arrest of soneone for suspected DU or under the
I nfl uence of al cohol or drugs, do you have a
hundred percent consistent record of therefore
performng a full vehicle search and inspection?

A Can you rephrase that for ne?

Q Each tine you have arrested soneone for
a suspected DU or being under the influence of
al cohol or drugs, do you have a hundred percent
consi stent record of thereafter performng a
full vehicle search and inspection?

A So just to clarify, you're asking if |
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have records?
Q No. |'masking, every tine you' ve nade

an arrest for DU drugs or alcohol in an
aut onobi |l e do you, one hundred percent of the
time, do a full vehicle search?

A Dependi ng on the situation, DU
al cohol, the vehicle needs to be inventoried
before it's put on.

But if I were to suspect DU drugs
during nmy, you know, field sobriety and advance
roadsi de inpairnent detection testing, that
woul d be sufficient probable cause to search the
vehicle, yes. That's DU, you know, driving
whi | e i npaired.

Q What roadsi de --

A From - -

Q |"msorry. Go ahead. | apol ogize.
VWhat training, as far as drugs, did you have on
March 21st 20197

A Just standardi zed field sobriety
advance roadsi de inpairnent detection.

Q And that's related to drugs, al cohol or
bot h?

A Bot h.

Q Okay. Was you a Dray officer
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(phonetic) March 21st 20197

A No, sir.

Q kay.

A DRE, drug recognition expert, no, sir.

Q Okay. If you'll flip through I think
you'll find an official report fromthe GBIl.

["mgoing to mark that as Exhibit 2.
(Whereupon, Plaintiff's |[Exhibit
Nunber 2 was marked for
i dentification.)
MR. LUCAS: There's probably sone
things in front of it probably further
back.
BY MR LUCAS:
Q Ckay. If you look at that report, M.
Mul cahy, do you see the results of ny BAC test?

A Yes. FEthyl alcohol results are
negati ve.

Q Gkay. Thank you.

A But there should be a continuation of

the narcotics that were in your system
Q | wasn't asking about that but that's
okay. We'll get to that here nonentarily.
| f you don't mnd we're going to watch
the video, tinme stanp 2038 to 2055.
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1 And | want to ask you if you hear

2 yourself say, 'and it's known | guess he was

3 ni ght hunting one tinme. The sheriff said we

4 need to be |l ooking for him'

5 A | know what you're tal king about.

6 Q Play it.

7 (Wher eupon, vi deo was

8 pl ayed back.)

9 BY MR LUCAS:

10 Q So that is correct?

11 A Yes.

12 Q Ckay. Now, earlier you said there was
13 a-- 1 mght get ny words wong -- bulletin or
14 sone type of announcenent about ne possibly

15 ni ght hunting and evadi ng DNR officers?

16 A | said BOLO, which is be on the | ook
17 out for.

18 Q Wul d that be Iike an official report?
19 A No.
20 Q What was -- what is a BOLO? Sorry.
21 |'"'msorry, | don't really know that.
22 A So, typically a BOLO cones out if no
23 one's in the area, soneone calls. Say you're on
24 the interstate driving speeding recklessly

25 Dispatch will give a BOLO out.
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1 Q So it'd be |like --
2 A So be on the | ookout for such and such.
3 Q Current events. Correct? |t wouldn't
4 be -- a BOLO wouldn't be for years past?
5 A It -- at the tinme | was under the
6 | npression it was current, yes.
7 Q Ckay. D d you did you contact DNR
8 officers after you pulled ne over?
9 A No.
10 Q Even though there was a BOLO | ooki ng
11 for me for possibly evading the DNR?
12 A BOLO is nothing official. | still need
13 probabl e cause to stop you.
14 Q Right. But once you stopped nme did you
15 informthe DNR that you had ne?
16 A | don't recall
17 Q | want to see if you hear this on the
18 vi deo where you nade the statenent, 'because
19 he's got a case comng up and he's already --
20 yeah, let's do that actually.'
21 (Wher eupon, vi deo was
22 pl ayed back.)
23 BY MR LUCAS:
24 Q That is you, correct?
25 A Yes.
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Q kay. Did you actually test any
all eged marijuana in ny vehicle?

A No, sir.

Q (kay. How did you becone to assune it
was marijuana?

A Based on ny training know edge and
experi ence.

Q Do you -- are you aware of the
simlarity between henp and marijuana?

A | am yes.

Q Do they | ook alike?

A Yes.

Q Do they snell alike?

A Yes.

Q How woul d you determ ne the difference?
A That's on a certified marijuana expert.

Exam ner woul d have taken a |look at it and
di sti ngui shed the difference.
Q Did that happen?

A Yes.
Q Wien and by who?
A It is perforned by Derrick Howard

August 3rd 2019.
Q So that was sone five nonths |ater,

correct?
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A Yes, sir.

Q But | was charged for it on the --
March 21st 2019, correct?

A Yes.

Q Ckay. Based on your opinion of it
bei ng marijuana, correct?

No one el se had tested it, at that
poi nt, when | was arrested, correct, until the
ei ght h nont h?

A Based on ny training, know edge and
experience at that tine it was reasonable for ne
to believe it was marijuana.

Q But you did not test it to verify?

A Personal |y, no.

Q kay. There was an all eged substance
all eged to be cocaine and a dollar bill that was
renoved fromny wallet. Do you recall that?

A Yes.

Q Why did you suspect it to be cocaine?

A Based on ny training, know edge and
experience at that tine it appeared to be
cocai ne consistent with what | had observed as
cocai ne.

Q So you can identify a substance by
merely looking at it or does it need to be
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t ested?
A It needs to be tested.
Q Did you test it?
A | believe Investigator Ward tested it.
Q So you didn't test it?
A No, sir.
Q Did you see it get tested?
A No, sir.
Q Did you see the results of any tests?
A Can you ask that again?

Q Did you wtness or see any results of
It being tested and being positive for cocaine?

A No, sir.

Q So would it or would it not be
procedure to have a all eged substance tested for
i dentification for before soneone's charged with
it?

A Typically we don't do that on the road
| evel at Long County.

| f we have, you know, test kits on the
side of the road, then sure, but and that's only
a, you know, preenptive test. That's not
confirmed that that -- the substance got sent
off to the GBI crine |ab where it was confirned
and the charge was supposed to be updat ed.
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Q What was it confirmed to be?
MR TUTEN. If you don't know
don't guess.
THE WTNESS: | don't recall.

BY MR LUCAS:

Q So why -- why would you assune it was
cocai ne rather than just an unknown substance
that's suspected to be drugs or sone type of
il 1egal narcotic?

Qut of all the drugs out there, why did
you specify it was cocai ne?

A It was consistent based off ny
training, know edge and experience at that tine
with being a white powdery substance consi stent
W t h cocai ne.

Q Do you know of any other substance that

may have the sane appearance as what you'd seen

that may not be cocaine? Say, for exanple, like
Ant hr ax?
A No, |'m not aware.

Q So I'mtrying to figure out, why,
I nstead of you putting it as a substance to be
tested to find out the results, you
automatically assunmed and charged ne with having
possessi on of cocai ne?
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A It shoul d have been Schedule 2. |
don't know why it specified cocaine.

47

Again, at that tine | was fairly newto

t he road and | earni ng.
So | wuuldn't -- | wouldn't have even

have obt ai ned those warrants for you, the felony

warrants. | only did everything on the
roadsi de, m sdeneanor W se.

Q Right. But you --

A | nvestigator Ward was the one that was
-- tested it, package it. Sent it to the GBI
crinme |lab for chem cal analysis.

Q But you wote it up as cocai ne, not as
a substance that needed tested or illegal?

A Yes, sir. Cearly here on the
evi dence, it says -- (inaudible)

Q Uh- huh.

A -- folded, which contained a white

powdery substance suspected to be cocai ne.
Q Ckay. And you've never seen that get
t est ed?

A | personally, no, did not see it get
t est ed.

Q Ckay. And where was that found?

A | don't recall.
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Q kay. Do you renenber where ny wall et
canme fron? Did you take it off of ny person or
did you find it in ny vehicle?

A | don't recall.

Q Refer back to the transcript where you
actually said that you took it off me -- to
arrest. Let me find it here. And then again
you said it was in the vehicle.

But until | find it, if you |ook at the
top of that report you was just |looking at it's
tal ki ng about the cocaine and dollar bill where
it said it was found in the dash area.

And the reason | ask that is we've got
three different places the substance possibly
could have been. So this is kind of here nor
there but --

Right at the top there, yes sir.
VWhat's it say right there?

A Vehi cl es dash ar ea.

Q Ckay. So your report says that the
substance all eged to be cocaine was found in the
vehi cl e dash area?

A This is just a property receipt. |
don't recall what the report said -- police

report, the official report.
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Q Well, that's your docunent, correct,
you si gned?
A Yes.

49

Q kay. What did you do wth the all eged

substance once you located it?

A | don't recall.

Q D d you photograph it?

A | don't recall.

Q Did anyone witness you find it?
A | don't recall.

Q Do you recall what you did with the
al | eged marijuana when you found it?
A No, sir.

Q Ckay. What is policy or procedure when

you find an all eged substance? How do you
handl e that?
A Typically at that tinme we woul d take

possession of it and secure it in our vehicle,

front seat of our vehicle or package it in
evi dence bags if we had evidence bags at that
tinme.

Q And you say you don't recall doing
t hat ?

A | don't recall, no, sir.

Q Ckay.
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MR LUCAS: Al right. W can go
off the record, please.
(Wher eupon, an off-the-record
di scussion was held from4:17 p. m
to 4:21 p.m)
(Whereupon, Plaintiff's [Exhibit
Nunber 3 was marked for
i dentification.)
BY MR LUCAS:

Q Do you recall, during the Motion to
Suppress hearing, answering Ms. Poole's question
of when did the other deputies arrive on scene,
was it in the beginning or the tail end?

A No, sir, | don't recall

Q Ckay. Do you recall M. Pool e asking
you i f anyone hel ped with your search and the
answer you gave was no?

A | don't recall that.

Q Ckay. So do you renenber anyone
hel ping wth you the search or not?

A | don't recall, M. Lucas.

Q Vell | don't want to watch the whol e
hour and 17 mnutes but there's quite a bit on
there where nultiple officers searched.

A Yes, sir.
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1 Q And | just wanted to clarify that.

2 A Yes, sir.

3 Q So that was possibly a mstake? |Is

4 that possible, M. Milcahy, it was a m st ake

5 when you said you had searched al one?

6 This is kind of hard to hear. [|I'm

7 going to slide this all the way over here to

8 you, but | want to ask why you commented to

9 Deputy Horton's comment when he opened ny

10 briefcase and said this is docunents related to
11 his court case comng up. And your reply, if
12 |"mcorrect, was excellent.

13 (Wher eupon, vi deo was

14 pl ayed back.)

15 BY MR LUCAS:

16 Q My question is, what was excell ent

17 about going into ny private docunents?

18 A | don't recall. It's been so |ong.

19 Q That's fair. |1'll show you a video of
20 you searching inside ny vehicle gas cap.
21 My question is, what was you | ooki ng
22 for?
23 MR. TUTEN. |s that a question,
24 M. Lucas or are you going to play the
25 vi deo?
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MR. LUCAS:. Yeah, I'mgoing to
play the video but then nmy question
woul d be what was you | ooking for
I nside ny gas cap?
THE WTNESS: Fruits of the crine.
It's reasonable to assune sonebody
could put anything in the gas cap,
specifically narcotics.
BY MR LUCAS:
Q kay. Do you need to view that or are
you - -
A No, sir.
Q Okay. We're through with that one.
Al so sane situation. How about underneath the
not or conpartnent of ny vehicle?
A Yes, sir. W had been receiving, you
know, information that people were using nmagnet

boxes --

Q Uh- huh.

A -- to store narcotics and stuff Iike
t hat .

Q And what narcotics would you have been
| ooki ng for?
A Al of them | guess it just depends.

Q Do you recall arresting ne for driving

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N o o~ W DN B

N N NN NNRP R P R R P P P P
g » W N P O © 00 N O U M W N BB O

EDWARD SHANE LUCAS vs RYAN MULCAHY
2:24-CV-0006 - RYAN MULCAHY

under the influence of alcohol?

A So at that point in the video I know
what you're referencing.

| had m sspoken to you. Again, based

on ny training, knowl edge and experience at that
time, you know, based on the totality of the
ci rcunstances surroundi ng the stop, the odor of
marijuana, the clues | observed during the field
sobriety and ARIDE it led ne to believe that you
were under the influence of both al cohol and
drugs or a conbination of the two.

Q What type of drugs?

A | -- | can't give that determ nation.
"' mnot a DRE.

Q So how woul d you cone to that
concl usion? How would you cone to the
conclusion | was possibly under the influence
drugs if you didn't have any DRE training?

A Based on ny training through advance
roadsi de inpairnent detection and the clues that
were given to me during your exercises.

Q Do you recall what those m ght have

been?
A | don't recall.
Q kay. | would like to mark this as
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Exhi bit 4.
(Whereupon, Plaintiff's [Exhibit
Nunber 4] was marked for
i dentification.)
BY MR LUCAS:
Q It is the results of your sobriety
test. If you'll look at that. It says the

54

affects is obvious for alcohol, is that correct?

A Based on ny training, know edge and
experience, yes, Sir.

Q After what you | earned today fromthe
@Bl report saying | was negative for al cohol
woul d you say maybe you was w ong?

A No, sir.

Q So the GBI was wong?

A No, sir.

Q Vell --

A It only confirnmed ny suspicion that --

Q Vll, I"'mtrying to understand if | was

arrested for al cohol, you made the statenent
that | had way too nuch to drink but the GB
bl ood results says ny results was negati ve.

A Based on ny observations at the tineg,

yes.

Q So woul d an observation be better than
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a chemcal test?

A So again, like early on | explained |
did a poor job of articulating of what | was
doing to you and al so m sspoke sayi ng al cohol
only.

Now, had | suspected only al cohol, yes,
| woul d have done a breathal yzer test. Yes, |
woul d have, you know, done everything.

But the clues | was seeing and your,
you know, behavi or and deneanor suggested
otherwise and that's why | decided to read you
for bl ood.

Q But you al so, by your observati on,
assuned | was under of the influence of alcohol
to the point where it was illegal, correct?

A So typically through advance roadsi de
| mpai rment detection and training, know edge and
experience different substances can | guess mask
t hensel ves as al cohol. So, for instance,

opi ates. Opiates get the sanme nystagnus as

al cohol .
Q D d you suspect nme of being on opiates?
A | couldn't make a determ nation, again,

because |'mnot a drug recognition expert at
that tine.
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Q Looki ng at everything now, would you
agree with me that you arrested nme under false

pr et ense?
A No, sir.
Q So you still said or you still say |

was under the influence of alcohol to the point
where it was illegal by your observations al one?
WAt ch out now.
MR. TUTEN. (Object to form One,
you're characterizing facts that are
not in evidence. You were not charged
with DU al cohol, you were charged with
DU drugs.
MR. LUCAS: No, sir. The tape
will clearly play it. W can play it
agai n.
MR TUTEN. M. Lucas, you can
play the tape all you want to but you
can read what you were actually charged
with. The crimnal records that we
produced to you in discovery and M.
Mul cahy's incident report, which al
reflect that you were charged with DU
dr ugs.
MR LUCAS: | was arrested for
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1 under the influence of alcohol. It's
2 clearly on the tape.
3 BY MR LUCAS:
4 Q So under your experience you may have
5 handled it incorrectly?
6 MR TUTEN. (Object to form again.
7 M. Mil cahy you can answer.
8 THE WTNESS:. | m sspoke, yes.
9 BY MR LUCAS:
10 Q So m sspoke in what sense?
11 A | nst ead of saying drugs and al cohol, a
12 conbi nation therein, | just quickly said al coho
13 based on the odor of al coholic beverages
14 emtting from--
15 Q What part of ny field sobriety test
16 woul d i ndicate any type of drug use?
17 A Hori zontal gaze nystagnus.
18 So | observed | ack of snooth pursuit
19 and maxi mnum devi ati on, which woul d, based on ny
20 training, know edge and experience, lead ne to
21 believe that you were around the legal limt for
22 t he consunption of al cohol.
23 Q Are you provided an instrunent to test
24 to be nore accurate than just your assunption?
25 A Yes, sir.
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Q And why was it not used?

A Agai n, based on the totality of
circunstances it was reasonable for ne to
bel i eve that there was a conbi nati on of
subst ances onboard not just al cohol.

Q But the breathal yzer machine y'all had,
that's for al cohol, correct?

A Are you referring to the intoxilyzer?

Q Yes, sir. The one you do the little
breat hal yzer thing with the little bl ow

A The PBT.

Q And that tests for alcohol, correct?

A Right. And the results are only
positive or negative for the presence of
al cohol i ¢ bever ages.

Q Do you recall, at the beginning of the
sobriety test, you said you was concerned
because you snel |l ed al cohol on ny breath?

A Yes, sir.

Q Ckay. And you was giving ne a field
sobriety test based on the snell of alcohol on
ny breath?

A So standardi zed field sobriety, the
first, you know, which would be the horizontal

gaze nystagnus, the wal king, turn, and the
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one-1leg stand woul d be indicative al cohol.

And then | would take it just a little
bit further to confirmmny suspicions to see if
there were ot her substances onboard with ny
advance roadsi de i npairnment detection and
training, which was the |ack of convergence in
both eyes, the body trenors, eyelid trenors.

And you estimted 24 seconds to be 30
seconds during nodi fied Ronberg. And that's
I ndi cative of your internal clock being sped up
and your perception of tinme is just a little bit
of f.

Q Let me ask you this, you renenber al
of that about training but you don't renenber
how long it takes to do a horizontal gaze?

A No, sir. It's specific. | don't
remenber and | don't want to speak on that.

Q kay. So could you have dispelled your
assunption of al cohol by using a breathal yzer or
confirned?

A After conducting the ARIDE testing |
was confident that there was ot her substances
onboar d.

Q kay. If the field sobriety test is
not done correctly, would that be indication of
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drug use or indication of fault of the
adm ni ster?

A Can you rephrase that.

Q |f the sobriety test is perforned
incorrectly, would that be a problemfromthe
adm ni strator or would that be proof of
I ntoxi cation of the suspect?

A | don't know. | don't --

Q So if you had perfornmed the sobriety
test incorrectly, then -- how do you say it --
failed to performincorrectly, then obviously
you couldn't rely on it for any type of totality
to back up your suspicions, correct?

A So you're insinuating that | conducted

ny testing incorrectly?

Q | " m aski ng you first.
A No, | didn't.
Q No. I'msaying if it was done

i nproperly, would that go against totality of
the situation that sonmeone was i npaired?

A No, sir.

Q So even if it's performed -- not
performed accurately or not performed correctly,
the results would be the same?

Let me clarify it. If you performed it
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i ncorrectly,
court as if you perforned it

for a | egal

61

would it have the same standing in
| naccuratel y?

MR TUTEN. Object to form Calls

answer, Ryan.
THE WTNESS:. | nean | get what
you're getting at.

Typically we do it al

step-by-step by the nunbers.

concl usi on but you can

So | nean

the clues are the clues and they're

only clues regarding the totality of

everything, driving behavior,

behavi or.
BY MR LUCAS:

Q

your

The majority of the information you

obtai ned fromthe sobriety test cones from

hori zontal gaze, correct?

A No, sir.

Q No?

A No, sir.

Q What woul d be the main part of your

sobriety test to cone to the conclusion if

soneone's inpaired or not?

A

The whol e test and then,

driving behavior and --

(Cr

of course, the
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Q No, just on the sobriety test. \Wat
part of the sobriety test would be the nost
| mportant?

A | can't answer that. That's all --
it's all just a totality thing.

Q Well, the horizontal gaze, is that one
of the first things you' d | earned?

A Yes. Yes, sir.

Q So that's pretty basic for all police
officers wwth the training, sobriety tests, they
woul d know about horizontal gaze?

A Yes, sir.

Q And they woul d know t he approxi mat e
time it would take to performthat?

A |'d venture to say that, yeah, at that
time if they were, you know, working patrol and
everyt hing, yeah, they should be able to answer
t hat questi on.

Q So you don't recall an average tine to

performa horizontal gaze test?

A No, sir, | don't recall

Q But you recall the signs of failing
one?

A Again, they're not -- it's not pass or
fail. It's just a totality of all of the clues
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combi ned that would believe -- |lead ne to
bel i eve --

Q kay. So extending the horizontal gaze
past the normal tinme, would it effect the
out cone of your results?

A | can't answer that. [|'mnot an
expert.

Q Just for the purpose of pure honesty,
If you had to do it again today, would you have
done anything differently?

A |'d articulate it alittle bit nore of
what was going on to you.

Q You woul d have still charged ne for

mari j uana?

A Yes, sir.

Q And cocai ne?
A Yes, sir.

Q Based on --
A

Trai ni ng, know edge and experience. |
mean it's not ny realmto decide what is and
what isn't.
Those charges get updated as the
subst ances are tested.
Q | thought the charges got applied as
t he substance was tested not before. Like if
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you had a --
A | didn't --

Q Li ke you had a substance, you didn't
know if it was heroi ne, whatever, cocaine, salt,
beach sand you'd have to wait for sone type of
lab result to conme back to charge an i ndividual
Isn't that normal procedure?

A So -- okay, | get what you're getting
at. A Schedule 2 is what should have been
char ged.

Q But should it have been charged before
a test was done on it to confirmthe substance?

A Ckay now you're getting into --

Q That's just police procedure. Wuld
you normal ly charge soneone with sonething that
you don't know what it is? Because |'m assum ng
you assuned it was cocai ne, correct?

A Based on ny training, know edge and
experience at that tine, yeah

Q But you was wong, correct?

A Per the --

Q How about the al cohol, were you wong
about that?

A So you admtted to drinking alcoholic

beverages. And everybody, of course, downpl ays.
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It's normal to downplay their --

Q Is that illegal?

A -- drinking. But based off this, you
know, field sobriety testing, you know, either,
one, you were lying to nme about how nuch you had
to drink, or nunber two, there was other
substances in your system

Q You was the one that brought up |
snelled |ike al cohol, correct?

A Yes, sir.

Q kay. Is drinking illegal in Georgia?

A | nherently, no.

Q So what part of nmy snell of al cohol
made you think I was over the legal limt?

A Dri nki ng and operating notor vehicles

Is against the law. So that's where we cone in
to dispel or see where you're at within the

legal limt.

Q And t hat --

A Wi ch woul d give us, you know, probable
cause --

Q Ri ght .

A -- to nmake an arrest.

Q And that's why you issued a

breat hal yzer test, correct?
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A | didn't issue a BBC test.

Q No, but I'msaying that's why you're
I ssued one like it's standard equi pnent.

A At that time | don't recall if | was or
wasn't issued a PBT.

Sone of that stuff is Iike grant funded

t hrough the state.

Q So you don't even know if you had one
avai | abl e?

A W had an intoxilyzer.

Q Ckay. So ny question is, if soneone
has the BAC level of 0.1, is that DU ?

A No.

Q Ckay. What was ny BAC?

A Per the lab results, they were
negati ve.

Q So that would be zero, correct?

A (Wtness nods head.)

Q So it's safe to assune you was w ong?
A It's safe to assune that | m sspoke to

you.
Q ls it --
A | should have said drugs and al cohol .
Q -- safe to assune that | was not under

the i nfluence of alcohol to a point that is
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i1l egal?
A At the tinme your -- at the tinme your

bl ood was drawn and, you know, it's very
possi bl e that you were able to expel the --

Q Is it possible you were incorrect?
That | wasn't intoxicated to the point | wasn't
legally allowed to drive?

A No, sir.

Q So you're saying --

A You were |less safe to operate a notor
vehi cl e.

Q So you're saying | was over .08, which
Is the law, right?

A | can't nmeke that determ nation on the
side of the road because | wasn't a DRE

Al'l | can tell you is the clues that
were given to ne that led ne to believe that you
were |l ess safe to operate a notor vehicle.

Q Coul d you have cont acted soneone had
t hem cone out that maybe had the -- sonething to
verify this?

A There's only a handful of DRE' s in the
state and at that tinme --

Q "' mtal ki ng breathal yzer?

A Yeah, of course. But at that tine,
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again, | msspoke to you and said just al cohol
when | shoul d have said al cohol and drugs.

Q Right. But |'msaying you said | was
past the legal limt of alcohol.

A When did | --

Q Specifically al cohol.

A When did | say that?

Q When you said | had way too nuch to
drink to drive and you arrested ne for being
under the influence of alcohol. That neans you

assuned | was over the |egal

A Anongst ot her things

Q Ckay. Was you wong
cocai ne?

A | don't recall what
for.

Q kay.

A | know it was probab
yeah.

Q So you was w ong?

A Yes. The charge was

Q And you was w ong ab
the legal Iimt of alcohol?

A Yes.

Q

(Cr

limt, correct?
, yeah.
about ne havi ng

It tested positive

|y Schedul e 2,

Wrong, Yyes.

out ne bei ng past

Is it al so possible you was wong about
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1 marijuana. It could have been henp?

2 A Again, I'mnot a marijuana exam ner.
3 don't get into the weeds of that.

4 Q Ckay. So you charged ne with the

5 al cohol, marijuana, cocaine. But none of it
6 you're qualified --

7 A At the tinme, no.

8 Q That makes sense.

9 A -- up to the exam ners and the

10 | nvesti gators.

11 Q |'mgoing to stop there.

12 MR TUTEN. G ve ne ninety

13 seconds.

14 MR, LUCAS: Yes, sir.

15 (Wher eupon, a short break was

16 taken 4:44 p.m to 4:45 p.m)

17 CROSS- EXAM NATI ON

18 BY MR TUTEN:

19 Q M. Ml cahy, would you agree with ne
20 that the video we've watched today does not

21 di splay the entirety of the time you were behind
22 M. Lucas?

23 A Yes, sir.
24 Q And you'd agree with nme that the video
25 we wat ched today does not show the oak tree with
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all the reflectors on it --

A Yes.

Q -- where you first were tipped off to
his driving mght be a problenf

A Yes, sir.

Q When you got behind M. Lucas, you were
able to run his tag, right?

A Correct.

Q And when you ran his tag, what
i nformation were you given?

A The MVT would return that, you know,
his registration was suspended and any ot her
deficiencies with his license which at the tine
was expired.

Q When soneone's |icensed expired and
their registration's suspended, does that give
you reasonabl e suspicion to pull them over?

A Yes, sir.
Q And that's what you did, right?
A Yes.

Q When you approached M. Lucas' vehicle,
did you detect any odors emtting fromit?

A Yes, sir. Based on ny training,
knowl edge and experience at that tine on ny

initial approach |I detected the odor conmonly
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associated with marijuana emtting fromthe
vehi cl e.

Q And when you spoke wth M. Lucas did
you detect any other odors?

A Once | renoved himfromthe vehicle and
we tal ked face-to-face | detected the odor
commonl y associ ated wth al coholic beverages
emtting fromhis person.

Q So at the very beginning of this stop
you had snelt the odor comonly associated with
marijuana and the odor commonly associated with
al cohol ?

A Yes, sir.

Q At that point you chose to performa
battery of field sobriety tests on him right?

A Correct.

Q And you wal ked himthrough the field
sobriety tests which determ ne both, inpairnent
-- al cohol inpairnment and drug inpairnment or
chronic inpairnent, right?

A Correct.
Q Did you performthose tests correctly?
MR. LUCAS: bject to form No,
I m ki ddi ng.

THE W TNESS: Yes, sir
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BY MR TUTEN:

Q You perfornmed those tests correctly?

A Yes, sir.

Q And consistently with the training and
experience that you had at that point?

A Yes, sir.

Q Did you shine -- did you performa
six-m nute horizontal gaze nystagnus test on M.

Lucas?
A | don't recall the tinme stanp of it. |
don't recall. | did performhorizontal gaze

nystagnus but as far as timng goes | -- |
couldn't tell you howlong it took.

Q Fromthe HGN test did you detect four
of the six clues --

A Yes.

Q -- that constitute that test?

A Yes, sir.

Q And you perfornmed a walk and turn test?

A Yes, sir.

Q And you detected three of the eight
clues that constitute that test?

A Yes, sir.

Q And you perfornmed the one-leg stand
test?
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A Yes, sir.

Q And you detected two of four clues that
constitute that test?

A Correct.

Q And you al so determ ned that he had
| ack of convergence in both of his eyes?

A Correct.

Q You determ ned that he had eyelid
trenmors?

A Correct.

Q You determ ned that he had body
trenors?

A Correct.

Q And during his nodified Ronberg, you
determ ned his internal clock was sped up
because he estimated 24 seconds to be 30
seconds?

A Correct.

Q And while he was perform ng the
nodi fi ed Ronberg he al so swayed front to back?

A Correct.

Q The tests we just tal ked about, |ack of
convergence, the trenors, the nodified Ronberg
and the swaying, are those nore associated with

al cohol consunption or the presence of
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narcoti cs?

A
Q

Presence of narcotics.
So once you had run through that

battery of field sobriety tests, you felt

confident you could place himunder arrest for
DU al cohol and for DU drugs?

A

Q
findi ngs

A

Q
A

Q

sobriety
A

O > O » O

Yes, sir.

And that's consistent with what your
wer e?

Yes, sir.

| ncl udi ng the detection of the odors?
Correct.

And his performance on the field
tests?

Correct.

Along with his driving behaviors?
Correct.

And your conversation with hinf
Correct.

When you pl ace soneone under arrest and

tell themwhat they're under arrest for, is that

an official charging docunent?

A
Q

No, sir.

It's whatever you end up witing on

their citation, right?
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A Correct.

Q O which eventually makes it into your
I ncident report?

A Correct.

Q When you charge soneone with a
m sdeneanor, what is the typical process for
that? Are they going to be taken to jail for
t hat ?

A Depending on what it is. If it was at
that tinme possession of marijuana, yes.

Q Ckay.

A And then, you know, sinple traffic
I nfractions, no, but suspended |license, yes. No
I nsurance, your vehicle gets towed. So it's
just -- it all depends.

Q Sure. Wen you suspect soneone of
possessing a Schedule 2 drug |ike cocaine or
possessing marijuana, to the extent that it
woul d be a felony, you do not nake a
determ nati on whether that felony charge sticks
or not, right?

A Correct.

Q What you do is you transport himto the
jail and you cite himfor it --

A Correct.
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Q -- pendi ng a probabl e cause anal ysi s?
A Correct.
Q O a first appearance hearing?
A Correct.

Q And typically on a charge |like that,
you can only hold soneone for 48 hours or 72
hours before they have to have a first
appear ance hearing, right?

A Correct.

Q To determ ne whether the charge can
stick or whether it is a valid charge?

A Correct.

Q So explain to ne the process for that
with a drug charge back when you were at Long
County Sheriffs Ofice, what -- if you picked
sonmeone up on the road like M. Lucas and
suspect them of having drugs, what does the next
week for them |l ook Iike?

A So typically in the narcotic -- the
supervi sor would notify narcotics investigator
and the investigator woul d make a determ nation
dependi ng on who, what, where, why, when, how,
how much it is, if he was going to respond to
t he scene or not.

And those suspected narcotics would be
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taken into custody by ne and evi dence vouchers
and evidence bags, it'll be all packaged for the
narcotics investigators, which is what happened.

The narcotics investigator should
conduct a preenptive test of the substance to
confirmor deny, you know, Anthrax or cocaine or
met hanphet am ne or -- but, you know, the powder
was consistent with our training, know edge and
experience at that tinme.

So, you know, ultinmately typically
they'll be charged with possession of Schedul e
2, which | don't -- | don't know why it was so
specific for cocaine but that's here nor there.

And then warrants woul d be obt ai ned.
You' d be served with the warrants and then
they'll be taken before a nmagistrate judge to
see if there's sufficient probable cause to nove
forward with the case.

Q Ckay.

A And they'll be granted bond. Bond
hearing pretty nuch.

Q Sure. 1I'mgoing to take a step back.
Coul d you descri be what the powder | ooked Iike
as you observed it that night?

A It was a small anount and it was white
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flaky and at that tinme based on ny training,
knowl edge and experience | just assuned it was
cocaine. No tests were taken. No nothing |like
t hat because at the tine that's not ny job.

Q Wul d a road deputy ever performa
roadsi de test |ike that?

A | f they had the prelimnary test, yes.

Q But if they didn't they'd just get it
to the drug vault?

A Yes, yes.

Q And the narcotics would --

A Yes, sir. Yes, sir.

Q Ckay. We're kind of going in reverse
order here but bear with ne.

Once you determ ned that he was |ikely
or you had probabl e cause that he was driving
under of the drugs, driving under of the
I nfl uence al cohol you placed himin the back of
your patrol car, right?

A Yes, sir.

Q And at that point you agree wth ne
that you had probabl e cause to performa search
of his vehicle?

A Yes, sir.

Q For furtherance of the crine?
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A Yes.
Q Be it narcotics?
A Correct.
Q O --
A Or open containers or --
Q Sure.
A Correct.
Q So that's what you did, right?
A Correct.

Q And you did find what you believed to
be narcotics in the car?

A Correct.

Q And what did you find in the car
specifically?

A Suspected marijuana. To the best of ny
knowl edge | know that marijuana was in there,

t he suspected marijuana. But other than that |
don't -- | don't recall.

Q Once you take M. Lucas to the jail,
drop himoff, wite-up your report. That's it
for your involvenent?

A Yes, sir.

Q You don't test the drugs?
A No, sir.
Q

You don't get the warrants?
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A No, sir.
Q You don't take himto his first
appear ance heari ng?

A No, sir.
Q You're not involved in any of that?
A No, sir.

Q Your arrest of M. Lucas was
warrantless, is that right?

A Correct.

Q You never actually got a warrant for
hi m f or anyt hi ng?

A No, sir.

Q That was M ke Ward that handl ed that?
A Yes.

Q Are you aware of when and how t hese

drugs or suspected substances were tested?

A No, sir.

Q And you woul d never know t hat because
i ke you just said that's not your purview?

A Ri ght .

Q You nake the initial arrest and then
you turn it over to soneone else to start the
| egal process agai nst hinf

A Correct.

Q And as far as you're concerned, after
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that initial arrest is nmade, you're not involved
I n the prosecution of M. Lucas?
A No, sir. Not it being a felony case
unl ess he was --
Q Unl ess there -- go ahead.
A The, you know, driving under the
I nfl uence charge, all that would run.
But | would testify to that part, the
stop and everything, which we did.
And then the investigator would testify
to the testing and all of that of the
subst ances.
Q | don't know what exhibit this was
marked as. You mght have it on --
MR LUCAS: Yeah, it's been marked
as --
THE W TNESS: 3.
BY MR TUTEN:
Q At the bottomof Exhibit 3 there is
sone columms entitled chain of custody.
A Yes, sir.
Q Wul d you agree with nme that on March
21st 2019 this docunment shows that you
rel i nqui shed a sanple of what you suspected to
be cocaine and placed it into the drug vault?
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A Yes, sir.

Q And this claimof custody al so shows
that you never retrieved it again?

A No, sir.

Q Now we m ght be treading the sane
ground here. You were not involved with the
testing of these substances?

A No, sir.

Q And you woul d never be involved in the
testing of these substances?

A No, sir. At that tine, no.

Q And you had nothing else to do with the
crimnal case that was pursued agai nst M.
Lucas?

A No, sir.

Q Did you assist Investigator Ward in
procuring warrants for M. Lucas?

A No, sir.
Q Did he ask you to help hinf
A No, sir.

Q He didn't ask you to help wite his
affidavit or anything like that?

A No, sir.
Q Did you even talk to himabout it?
A | believe Sergeant Horton just gave him
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a rundown of the stop and stuff. That's pretty
typical to call and just let them know what's
going on. What's going to be there.

Q Sure.

A Just to give hima heads up.

Q Did you |ie about anything in any
official report you made to any court?

A No, sir.

Q And if you m sspoke, at any point
during this process, you didn't do it
intentionally, did you?

A No, sir.

Q You didn't intend to hurt M. Lucas?

A No, sir.

Q You didn't intend to deprive himof any

kind of civil rights that he has?

A Absol utely not.
Q Because he didn't even know M. Lucas?
A Correct.
Q You didn't even know M. Lucas?
A Correct.
Q In Georgia, is there a crine call DU
| ess safe?
A Yes.
Q |f you're charged with DU |ess safe,
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does your bl ood al cohol necessarily have to be
.08 or higher?
A No, sir.
Q It's just if you are under the
i nfl uence of alcohol to the extent that it's
| ess safe to operate a notor vehicle, correct?
A Correct. Yes, sir.
Q So the fact that M. Lucas' BAC may not
have been a .08 --

A Correct.

Q -- isirrelevant to --

A Yes, sir.

Q -- the fact that he was charged with

DUl ?

A Yes, sir.

Q Al cohol ?

A Correct.

Q O DU, period. Because if you |ook at
t he charging docunents that were brought in this
case, he was charged with DU drugs, is that

right?

A Correct.

Q And that's the case that was pursued
agai nst hi n®?

A Yes, sir.
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Q Do you know how M. Lucas' crimna
case resol ved?

A No, | don't.

Q Because you weren't involved in it?

A Correct.

Q Did you ever talk to -- well, strike
t hat .

Beyond t he suppression hearing and your

85

I nvol venent in that, that M. Lucas filed in his

crimnal matter, did you have any conmuni cation

with the DA's office about this case?
A No, sir.
Q Besi des the suppression hearing, have

you tal ked to M. Lucas ever since you arrested

hi nf
A No, sir.

MR TUTEN. That's all |'ve got
right now Do you have anything el se,
Shane?

MR. LUCAS:. Yes, sir.

MR, TUTEN. Ckay.

REDI RECT EXAM NATI ON
BY MR LUCAS:

Q Did | just hear you say that you didn't

-- you wasn't part of any warrant seeking on ny
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behal f ?
A

VWi ch --
Q

You tal ki ng about arrest warrants?

Any warrants?
MR. TUTEN:. Yeah.
THE W TNESS: W shoul d have

clarified that.

MR TUTEN.  Yeah.
(Whereupon, Plaintiff's Exhibit
Nunbers 5 and 6 were marked for
I dentification.)

BY MR LUCAS:
Q Wl | because |'ve got two right here.
A That's a search warrant for your bl ood.
Q Right. Search warrant?
A Search warrant.
Q Correct, right.
A But the arrest warrants | woul dn't
have.
Q | just said any warrants. So you
m sspoke, correct?
A Correct.
Q Ckay. Do you know why the case was
di sm ssed?
A No, sir.
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Q Is it possible because there wasn't any
marij uana, any al cohol or cocaine?

A No, sir.

Q It's not possible?

A (Wtness shakes head.)

Q So what would lead the DA to dismss
the case if there was al cohol, marijuana and
cocai ne?

A That's a question for them

Q So | don't really know how to say it.

Obvi ously Ms. Poole didn't think the
evi dence was strong enough to conti nue,
apparently.

MR TUTEN. (Obj ect.

BY MR LUCAS:
Q Woul d you agree with that?

MR TUTEN. Object to form Calls

for speculation. He doesn't know what
Ms. Pool e's thinking.
BY MR LUCAS:

Q

Do you renenber the Judge Paul Rose

di sagreeing with your opinion about me al nost --

me | eavi ng the roadway, period?

A
Q

Correct. It's in the transcripts, yes.
Ckay. So he seen it differently than
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you, correct?

A But still granted sufficient probable
cause to nove forward wth the case.

Q Wll he -- no, that was on the |icense.
That wasn't for the tree incident.

We can go back to the transcript and go
through it and |l ook at it.

But are you positive you got a -- you
called in ny license plate before you pulled ne
over?

A | don't recall.

Q Okay. Would you be surprised if | had
the Dispatch and there was no nention of it
until after you pulled ne over?

A That's because we have MDT's in our
vehicle and | would have ran it prior to.

Q kay.

A Only ny own.

Q -- Dispatch, they tell you what's going
on with the tag? Like if you called in the tag
they tell you what the status of the tag is,
correct?

A Correct.

Q Wul d you be surprised to find out
there was no nention of it until after you had
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pul l ed ne over?

A
Q

89

Yes, sir. That wouldn't surprise ne.

So what woul d be proof that you

actually knew ny tag was expired and |icense was

expi red before you pulled ne over?

A That's all GCIC questions. | just
operate off ny MDT and then --

Q So there's no proof of that is what |'m
sayi ng?

A There's probably proof sonewhere.

Q But to your know edge there's not?

A To ny know edge, no.

Q Ckay, all right. M license was
suspended or was it expired?

A Expi red.

Q Ckay.

A Your registration was suspended.

Q kay. And watching the video that we

wat ched earl i er,

was there anything el se seen ne

do that woul d indicate probable cause to pull ne

over?
A Not ot her than what was nentioned.
Q And you're not surprised it wasn't
cocai ne?
A No. | nmean I'msurprised it wasn't

(Cr
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cocai ne based on ny training, know edge and
experience at that tinme.

Q Are you surprised that nmy BAC | evel was
zero?

A No because it confirnmed you were
telling the truth at |east about that, having
one drink at Appl ebee's.

Q Did you recall making the statenment to
the Dispatch that | had had way too nuch to
drink to drive?

A | don't recall

Q Ckay. Do you recall a lady com ng up
and tappi ng on your wi ndow, before we |eft the
scene, asking you what you had arrested ne for?

A No, | don't recall

Q Ckay.

MR LUCAS: That's it for now
Thank you, sir.

MR TUTEN. |'ve probably got
three or four nore questions and then

'l be done.

MR LUCAS: Be nice now.
RECROSS- EXAM NATI ON
BY MR TUTEN:
Q M. Ml cahy, just to clarify for the
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record, you did apply for a search warrant
because M. Lucas referred a bl ood draw,
correct?

A Correct.

Q You did not and were not involved in
t he procurenent of any arrest warrants for M.
Lucas?

A No, sir.

Q Can you explain to ne how the GC --
what ever you said --

A Sur e.
Q -- system works?
A So nost vehicles are equi pped with

nobil e data term nals that have GCIC and their
NCIC, which is -- they're acronyns for Georgia

crime and national crine -- and | don't want to
m sspeak -- but all that information is
conpi | ed.

For instance, his registration, if |
were to run his tag it would give ne all the
information that | would need to see if they had
i nsurance. |If their registration was okay. |If
It was a tag for a different vehicle. If it --
you know, nane it, here.

So as you can tell, you know, other
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deputies were out stopping cars at the tine, you
know, | was followng M. Lucas and | probably
just |eaned over, got all the information |
needed to and then, you know, called out the

I nformation, where | was for the stop and stuff
i ke that, so.

You know, typically at the end, so
there's record of it being towed, | would call
Di spatch on the radio and give themall the
information fromthe vehicle, the tag, |icense,
what tow conpany or they'll tell us what tow
conpany and then there'll be a tow sheet issued
for them

But yeah, all that information is on
&CIC. | don't have to run anything through
Di spat ch.

Q So explain to nme, just practically, the
mechani cs of how that works. [If you're behind
him is it an automated thing where it reads his
tag or do you have to actually manually enter in
t he tag nunber?

A So on that vehicle, that specific
vehicle | did have tag readers.

Q Uh- huh.

A But they were not operational.
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Q Ckay.

A So sone vehicles are equi pped with tag
readers. But no, | had to go up on it and punch
it in and that's when it woul d have returned,
you know, registration suspended, |icense
expi red.

Q And you did that while you were
foll owi ng behind --

A Correct.

Q -- M. Lucas?

A Correct.

Q And got that information readout?

A Correct.

Q And it's -- even if you didn't relay it
to Dispatch immediately, is that sonething you
would -- well strike that.

That's not -- | think you just

testified that's not sonething you would rel ay
to Dispatch i medi atel y?

A Not inmmediately, no. Especially if
there's other things going on or calls comng
out or stuff like that then I'll do what | need
to do and keep -- or | just call 1038. If they
respond they respond. If they don't, it is what
it is, which it sounds like this is one of those
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Q Ri ght .
A Either ny radio didn't key and they
didn't hear ne call it out but, you know,
typically you'll give, you know, your | ocation,

t he tag nunber and what you're doing.

Q Sure. And in this situation where you
had observed erratic driving behaviors and that
was your primary focus, would it be top of mnd
for you to call out whether his tag was
suspended or his |license was expired?

A No, sir.

Q Not until you'd actually stopped him
and initiated the traffic stop --

A Correct.
Q -- and spoken with himand gotten his
i cense?

A Correct. Correct.
MR. TUTEN:. Nothing further for

MR. LUCAS: Can | have one nore
and that's it?
MR, TUTEN. Sure.
REDI RECT EXAM NATI ON
BY MR LUCAS:
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Q Way woul d you have recorded ne before
you activated your blue lights?

A Based on what | observed -- so we're
taught that, you know, the canera goes back X
amount of m nutes.

So, you know, when you're |ooking at a
potential DU case which, you know, obviously we
were, | wanted to catch not only what caught ny
attention, a/k/a that |onger video, and then
your driving behaviors down Darwel|l Long so
there woul d be sufficient evidence of what was
observed. Now, does the canera do a good job of
that? Absolutely not.

Q So you was recording ne before | ever
made any type of possible traffic violation?

A No, sir. | hit record to insure for
this reason.

Q Yeah. When did you hit record? Excuse

A As soon as and | saw you run off the
road because | knew we'd catch that.
That was at the tree?
Yes, sir. Yes, sir.
So --
And then it records X anpbunt of m nutes

> O >» O
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before that.

Q -- how | ong before?

A | -- 1 don't recall. Sone say 30
seconds. Sone say mnutes. Sonme say two
m nutes. Sone say it's always recording. |
have no idea. | can't -- | can't testify. |'m
not an expert on that.

Q So there's nothing strange about you
recording ne the whole tine you seeing ne?

A No, sir.
Q Ckay.
A No, sir.

MR. LUCAS: That's it.
MR, TUTEN. Al right. Thank you.
We'll take an E-Tran.
MR. LUCAS: And | would like it
expedi t ed.
( RESERVED S| GNATURE. )
(Wher eupon, the deposition of
Ryan Mul cahy was concl uded at
approximately 5:09 p.m)
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CERTI FI CATE

STATE OF GEORG A
CHATHAM COUNTY:

|, Kyle J. Saniga, Court Reporter and
Notary Public in and for the above county and
state, do hereby certify that the foregoing
testi nony was taken before ne at the tine and
pl ace herein-before set forth; that the wtness
was by nme first duly sworn to testify to the
truth, the whole truth, and nothing but the
truth, that thereupon the foregoing testinony
was | ater reduced by conputer transcription; and
| certify that this is a true and correct
transcript of ny stenographic notes so taken.

| further certify that | am not of
counsel to either party, nor interested in the

event of this cause.

Hyle . Saniga

Kyle J. Saniga, CCR
Notary Public, B-2038

Savannah, Ceorgia
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DI SCLOSURE

Pursuant to Article 8. B. of the Rules
and Regul ati ons of the Board of Court Reporting
of the Judicial Council of Georgia, | nake the
foll owi ng discl osure:

I ama Georgia Certified Court Reporter.
I was contacted by ny office of Coastal Court
Reporting, Inc. to provide court reporting
services for this deposition.

I will not be taking this deposition
under any contract that is prohibited by
O.C.G A 15-14-37(a) and (b).

I have no contract/agreenent to provide
reporting services with any party to the case,
any counsel in the case or any reporter or
reporti ng agency fromwhom a referral night have
been made to cover the deposition.

I will charge its usual and customary
rates to all parties in the case, and a
financi al discount will not be given to any

party to this litigation.

Dat e: August 21, 2024
Kyle J. Saniga, CCR, B-2038
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ERRATA

CAPTI ON: EDWARD SHANE LUCAS
- VS-
RYAN MULCAHY, A LONG COUNTY
DEPUTY SHERI FF

ClviL ACTI ON NUMBER
2: 24- Cv- 0006

DECLARATI ON UNDER PENALTY OF PERJURY

I decl are under penalty of perjury
that | have read the entire transcri pt
of ny Deposition taken in the
above-captioned matter or the sane
has been read to ne and the sane is
true and accurate, save and except for
changes and/or corrections, if any, as
i ndi cated by nme on the COASTAL COURT
REPORTI NG DEPCSI TI ON ERRATA SHEET
hereof, with the understandi ng that I
of fer these changes as if still under
oat h. Signed on the day of

, 2024.

RYAN MULCAHY ( Deponent)

SWORN TO and subscri bed before ne
TH S day of , 2024

NOTARY PUBLI C:

My conmm ssi on Expires:
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PROCEEDINGS

MS§. PCOLE: So, we are ready to go forward on Mr. Lucas,
Your Honor, which is page three, item eight.

THE COURT: &All right, what is the issue before the Court?

MS. POOLE: So, Mr. Lucas has filed two Pro Se Motions,
Your Honor, One is a Motion to Dismiss for the misconduct of
the police officers and one’'s a Motion to Suppress Evidence
which was unlawfully seized.

THE COQURT: All right, you can have a seat, sir. You don’'t
have a lawyer?

MR. LUCAS: ©No, sir, I don't.

THE COURT: Okay. Let me read through the motion. All
right, I’d like to proceed on the Motion to Suppress Evidence.
There’s not a lot of facts articulated in the Defendant’s
motion, but he does set forth that he believes the property was
seized without a warrant, not incidental to a lawful arrest and
in fact was seized as the result of an unlawful., But he doesn’t
specify any facts, but he does set forth what his contention is,
S0, it would be the State’s burden to present evidence to show
the legality of the search,

MS. POOLE: Yes, sir.

THE COURT: So --

MS. POOLE: As to the Motion for -- to dismiss for
misconduct, the State’s going to move to have that dismissed.

It’s not a proper motion and --
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THE COURT: 1It’s -- it’s not proper. The Court’s going to
dismiss that. Of course, if -- if his Motion to Suppress is
proper and all the evidence is suppressed, then it would be
dismissed.

MS. POOLE: Yes, sir,

MR. LUCAS: Yes, Your Honor.

THE COURT: So -- all right, please call your first
witness.

MS. POOLE: We call Deputy Mul -- Mulcahy to the stand,
Your Honor.

THE COURT: All right, please be sworn.

COURT CLERK: Okay, do you solemnly swear and affirm that
the testimony you’re about to give is the truth, the whole
truth, and nothing but the truth, so help you God?

WITNESS MULCAHY: I swear.

RYAN MULCAHY

UPON BEING FIRST DULY SWORN, WAS EXAMINED AND TESTIFIED AS
FOLLOWS:

DIRECT EXAMINATION BY MS. POOLE

Q: Would you please state your name and occupation
for the record, please?

As Ryan Mulcahy, Deputy Sheriff.

Q: Okay. 2And how long have -- where are you a
Deputy Sheriff at?

A: Long County.
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Q: All right, and how long have you been a deputy

sheriff there?

A: Four years.

Q: Did you say four years?

A: Four years, ma’am, yeah.

Q: Okay. And were you working in that capacity back

on, I believe it was March 21st, of 20197

A: Yes, ma’an.

Q: All right. And do you happen to recall, because
it was a little while ago, like what shift you were
working? Was it daytime, nighttime?

Al Night -- night shift.

Q: All right. And at the time, you were driving,
you were a deputy so you were a rcad deputy, is that
correct?

Az Yes, ma’am.

Q: All right, Were you located in Long County on
that date somewhere near Darwell Road, is that correct, or
Darwell Long Road?

A Yea, ma"am., So, I just == I just left a call, I
believe it was a 10-90 in Palmer Place and I was headed
towards Rye Patch to go patrol that area. And that’s when
I came to the intersection of Darwell Long, Monticelle and
Lanier Road. And that’s where I met Mr. Lucas at that

four-way intersection.






10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25

Q: And when you say met, what do you mean by that?

Az Like at the four-way intersection, that’s where
we -— our paths crossed.
Q: Okay. And so, you observed ~- he was driving --

was he driving or walking?

A Yes, he was -- he was driving.

Q: Okay. And what was he driving?

A: A truck. I believe it was a GMC -- Chevrolet
Silverado.

Q: Now, when you saw his vehicle, were you for any
reason interested in it or were you just behind it or
beside it or what was the situation?

A: Initially, no. Until he pulled off and I got
behind him. I started observing him not maintaining his
lane, he was touching the center line.

Q: Mm-hmm.

A: And then as we approached the curve on Darwell
Long where that big oak tree is, I observed him leave the
roadway or come extremely close to striking that tree and
snatch the wheel back and that’s when I was like, okay,
something’s going on here.

Q: Okay. So, when you say something’s going on
here, what do you mean?

A: Possibly DUI, possibly under the influence. 8o,

I -~ I hung back till we were out of the curves and just
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observed his driving behaviors and stuff like that.

Q: Did you see anything else about his driving
behaviors that concerned you after seeing the incident by
the tree?

Az No.

Q: Okay. When did you make the decision to pull him
over?

A: Right then and there. I just wanted to wait
until a safe area past the curves and ~- and everything.

Q: Why do you mean a safe area =-- you mean, right
then and there when you saw the incident at the tree?

As Yeah, in those curves and stuff, that’s not
really a safe place to pull somebody over.

Q: Okay. Now, is -- are you on Darwell Long Road at
this point?

A: Yes.

Q: Okay. So, on that road, is that an older road, a

dirt road, what kind of -- can you kind of describe it for
the Court?
A Unapproved shoulders, it’s -- it’s an older road,

but it’s paved, level,

Q: And when you say unapproved shoulders, is there a
distinguishable white line on the right side of the
shoulder of the road all the time?

Az Yes.
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marked?
A
Q:
A
Q:

grass,
A:

Q=

gravel?

Okay. And is there a distinct middle lane

Yes.

Okay.

Yes.

What are the sides of the road like, is it dirt,
Dirt, gravel, grass.

Does Darwell Long actually turn into a dirt road

at some point?

A

No.

Okay. So, it just ~--

It intersects with Rye Patch,

All right. So, it stays paved the entire time?
Mm—hmm.

But there’s like kind of like sandy side?

Yes.

All right. And so, the =-- the -- the tree that

you’re referring to, is this set far off from the road or

right on the road or how is that set?

Az
road.

Q:

I'd say approximately four to six feet off the

Okay. And is there anything on the tree that

indicates -- is there anything distinctive about the tree

because of where it’s located?
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Yeah, there’s markers and reflectors on it.

*e

So, they’ve actually put reflectors on this tree?
Yes, ma'am.

: And what is the purpose of that?

::’IOE'IO?.’

5 Just == I guess let drivers know it’s there and
to be cautious.

Q: Is that because of its --

A And if it’s dark, they can see it.

Q: Right, but I guess it’s located -- it’s locatien
to the road is that a safety concern? Because you’re
telling me it’s on a curve and it’s got reflectors. Is
that —--

A Yes,

Q: So, based on like your training and experience is
it =

A Yes.

Q: -~ a situation where if somebody’s not paying
attention, it could be a problem?

Az Absolutely.

Q: Okay. All right. 8o, you pulled him over
because you observed this -- this snatching and leaving the
road by the tree, when you approach the vehicle, was there
anything that caught your attention?

A Yeah, his -~ the vehicle was emitting the smell

associated with burnt marijuana.
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Q: Well, let me stop you there for a second. So,

you told us earlier that you’ve been a deputy for four

years?
A: Yes.
Q: All right. What training had you received as far

as marijuana or drug identification is concerned?

A: We do controlled burns and stuff like that. So,
every —- I did it once in the academy and once here at the
Sheriff’s Office. Just take some marijuana and burn it
just to smell what it smells like burnt.

Q: Had you previously been involved in any traffic
stops or conducted traffic stops yourself where you had --
where you believed you smelled the burnt odor of marijuana?

A: Absolutely.

Q: Okay. How many could you estimate for the Court
that you’ve, prior to this stop? I know -- just an
estimate.

A: Maybe a hundred cars.

OJE Okay. And when you believed to have smelt the

burnt odor of marijuana, did your investigation conclude
there was —-- there was actually or had been marijuana in
the vehicle?

A: Yes, ma’am.

Q: Okay. All right, so you said you felt like you

also smelled burnt marijuana at this point with the

12
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vehicle., Did you -- what -- was there anything else that
drew your attenticn to the vehicle or drew -- caused you
concern in the stop?

Az Just his blood shot, watery eyes.

Q: Okay. Did you -- was it indeed Mr., Lucas, whose
seated here to my right, who was driving the vehicle that
you stopped that night?

A Yes, ma’am.

Q: Okay. And did you explain to him the reason for
the stop?

A: Yes, ma’am.

Q: Okay. And what do you recall what his response
was or demeanor or --

Al Argumentative at first, but, you know, complied
with all ny, you know, commands and stuff like that, so.

Q: And did you, based on what you smelled and the
obsgervation of his eyes, did you do any field sobriety
tests at the road?

A: Yes, ma'am, I did.

Q: Okay. And what was the results of those?

Az I believed, based off my training and experience
that he was under the influence of -~ of alcohol and drugs,
a combination DUI.

Q: Okay. Why was that?

A: Just based off HG -- my field sobriety testing,

13
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horizontal gaze nystagmus, he gave me four out of six

clues. I didn’t observe any vertical gaze nystagmus. With

the walk and turn, he started too soon, he used his arms to

balance him and conducted an improper turn which was three

out of eight clues. One leg stand, gave me two out of four

clues. He estimated 24 seconds to be 30 seconds, which
indicated his internal clock was sped up and he had a
distorted perception of time. I also observed eyelid
tremors and body tremors.

Qs Why is that significant?

A: That’s just indicative of marijuana use.

Q: Okay. So, based on the -- the field sobriety
tests that you did in which you observed while he was
driving, you said you placed him under arrest for DUI,
drugs and possibly alcohol, is that correct?

A Yes, ma’am.

Q: Okay. Based on that arrest, what did -- what
happened to his wvehicle?

A His vehicle was towed by Jones Creek Towing.

OF Okay.

At And his vehicle was also searched incident to

arrest.

Q: All right, and were you alone during that time or

was anyone else there while that went on?

Az Sergeant Horton was there and Trooper Ashdown,
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Q: Okay. Do you recall when Sergeant Horton and
Trooper Ashdown appeared? Like were they there towards the
tail end?

A Towards the tail end, yeah.

Q: Did they have any contact with Mr. Lucas that you
recall?

A: No, not that I recall,

Qe Did you participate in the search of the vehicle?

A2 No.

Q: Okay. Are you aware if any contraband was found
during the search of the vehicle?

A: Yes,

0: And what was your ~- what’s your knowledge of
that?

A: On the driver’s side was two containers that had
suspected marijuana in it. And located in the wallet of
Mr. Lucas he had a folded-up dollar bill with a white
powdery substance, suspected to be cocaine.

103 Who -—- who looked at his wallet?

A: I did. It was on his person.

Q: Okay. &nd why was that?

A: Incident to arrest, ma’am. I was just taking all
his items off him to be transported.

Q: Did he make any statements to you at the scene

15
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regarding any of the contraband or indicative to his
impairment?

Az No, no, ma’am. Just that he wasn’t under the
influence.

Q: a1l right, so earlier we were talking about the

purpose for the stop. Did you have a car that was equipped

with cameras?
A Yes, ma’am.

Q: All right, and were they functioning on that

A: Yes, ma’am.

Q: Okay. And were you able to -- and you said you
had just left a scene, so was your camera working because -
- does your camera come on when your lights come on --

A: Yeah.

Q: —-- or is it always on?

A: They’re activated when you turn your lights on.

Q: All right. Was there any video of this

particular stop?

A: Yes,

Q: All right. And have you had the opportunity to
review the stop?

Az Yes.

Q: All right. And did it appear -- appear to be a

fair and accurate depiction of the stop as you recall?
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A Absolutely.

MS. POOLE: And Your Honor, we'd -- I believe Mr. Lucas was

provided the video in discovery and we’d like to tender that

into as State’s Exhibit 1, except I only have it on my computer,

so I'm not quite sure how I can do that right now.

THE COURT: You can bring it up here or --
MS. POOLE: Thank you.
(Direct Examination continued by Ms. Poole)

Q: Now, you've -- you’ve observed the video is that
correct?

A; Yes, ma’am.

Q: It's a fairly long video, is that right?

A Yes,

Q: Not long but it’s a little bit lengthy. Where
did -- where -- where does it start? For this purpose --
purposes of what this is pertinent to today?

A: It starts -~

Qs Do you remember the time? If I may for the
purposes of the Court, I think if we start around 19
minutes into the video.

Az Yes.

Qs What is it showing prior to that? Did you get
the chance to see?

Az That was me showing up to that burglary alarm

call and then leaving that alarm call.
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MS. POQLE: If Your Honor will bear with me, I’'ve somehow
managed to close it out while talking.

(Direct Examination continued by Ms. Poole)

Q: So, not relevant to what we -- you’ve testified
to today?
A No, ma’am.

MS. POOLE: All right, if I may approach, Your Honor?

THE COURT: Yes, ma’am.

MS. POOLE: Okay. Do you want allow Mr, Lucas also?

THE COURT: Yeah, he can -- have you seen it, sir?

MR. LUCAS: Yes, sir.

THE COURT: You’ve already seen it?

MR. LUCAS: Yes, sir.

MS. POOLE: Okay. Can my witness kind of come up? So, I'm
going to forward it here because a lot of it is stuff he was
doing ahead of time.

MR, LUCAS: Yeah, I don't know if the camera was
malfunctioning or what.

(NOTE: VIDEC PLAYED - NO AUDIO)

(Direct Examination continued by Ms. Poole)

Q: Okay. 8o, you testified --

MS. POCLE: Can you hear me, Ms. Shelly?

Q: So, you testified earlier that you encountered
him at the stop sign, is that where we’re at with this?

A: Yes, ma’am,
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Q: All right, and so, I'm going to let it run.

MS. POOLE: Can you see, Your Honor?
THE COURT: 1I’d like him to see too.

A: I believe it’s right here; he begins to weave
towards the center line, right there. That'’s what catches
my attention --

MR. LUCAS: (Indiscernible)
THE COURT: Held on.
MR, LUCAS: Sorry.

A: -- And we're approaching this curve, still
weaving. And as we approach this tree is where he leaves
the road and snatches it back on. And that’s where I
decided to get his tag number and (indiscernible).

THE COURT: All right, and then it stops?

WITNESS MULCAHY: Yes, I don’t know if the camera
malfunctioned.

MR. LUCAS: I have a continuation that shows the whole -=

MS. POOLE: T don’t have it, Your Honor. I don’t know.
What I have it’s not attached to this, But that’s the reason
for the stop and the purposes --

THE COURT: Okay.

MS. POOLE: =-- for the Motion to Suppress. State has no
further questions at this time, Your Honor.

THE COURT: All right, sir, you have a right to ask

questions of the officer.
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CROSS EXAMINATION BY MR. LUCAS

Q: How you doing, sir?

A How you doing.

Q: Thank you for your service. You said that, first
of all, I failed to maintain lane, which lane did I fail to
maintain?

At Your -- the lane that you were travelling in.

Q: Which one is that? How's it marked?

A: Sire?

Q: How is it marked?

As With yellow lines and white lines on either side,
you have a fog line and a center line.

Q: Which one did I cross?

A; The center line and the fog line.

0: The fog line is painted white?

A Yes.

Q: And where was that at?

A: On the right side of the road.

Q: By the tree; where you said the incident
happened?

A: Yes,

MR. LUCAS: I got Exhibit 4 if you want to loock at it.
(CROSS EXAMINATION CONTINUED BY MR. LUCAS)
Q: The lines actually start about three tenths of a

mile from there. (Indiscernible). Anyway, while I'm
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looking for that, you said you couldn’t pull me over until
you got through the curves. Which curves were you
referring to, sit?

A: The first curves we approached and then through
that straightaway, I wanted to keep observing your driving
patterns. So, I decided not to stop you till we got closer
to Rye Patch Road.

Q: What did you observe after you monitored me from
the tree?

A: That your vehicle’s registration was suspended
and that your license was expired, I believe it was, not
suspended.

MR. LUCAS: Exhibit 4, Your Honor.

A Yeah, expired license. That’s what I mean
unimproved roadway. So, your --

Q- Crossed the white line?

A; So, you're saying this is the white line.

0 You said I crossed the white line at the tree,
correct?

A Left the roadway.

MS. POOLE: Can I just object for a second.
Q: You said I crossed the white line, sir.

MS. POOLE: So, he has it marked as Defendant’s Exhibit 4,

which I'm not objecting to that, but it hasn’t been identified

for purposes of the record. So, if we could just -- if you
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could please ask him what he’s looking at and have him identify

it.

Because there’s nothing that identifies that as being the

actual road in question.

does

look

MR. LUCAS: We could watch it {indiscernible)} because it
show on the video, but I haven’t got a copy of the video --
THE COURT: All right, hold on. Let -- let the officer

at it and see if he can identify the photograph?

WITNESS MULCAHY: I =-- I can’t identify that.

(CROSS EXAMINATION CONTINUED BY MR. LUCAS)

Q: Do you see where the lines begin, correct? You
see there’s clearly a line and clearly not a line? I mean
half -- half the lane is lined, half the lane isn’t lined,
correct?

A Sir, are you saying this right here is still the
roadway?

Q: Yes, sir, that’s travelling towards the Country
Store on Darwell Long Road.

Az Okay. I -- I'm not familiar with that.

Q: Okay. How long do you think the straightaway was
from the oak tree where you said I left the road until the
first curve?

A Quarter of a mile.

Q: About six tenths of a mile.

A Six tenths, okay.

Q: And then you pursued me how far? Maybe a mile
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and a half before you pulled me over? The full length of

Darwell Long Road, correct? And did I make any more lane

violations?

Aq I -~ I'd have to see the video. I can’t tell
you.

Q: Okay. But you wrote me up for failure to

maintain lane, correct?

A: Yes, sir.

Q: So, how can I fail to maintain a lane that’s not
there?

A: Initially, when you got on Darwell Long, when
your driver’s side tires crossed the center line, and then

Q: I guess I didn’t see that.

A: And then when you went by the tree and snatched
it back, that’s when I decided --

Q: Okay. Well, you’re -- you’re under -- you do
understand that I can leave my lane as long as I do it
safely, correct? So, without incident or accident --

MS. POOLE: Your Honor, I’m going to object to just to the

manner of the question.

A; Yeah, it's --
MR. LUCAS: Okay.

MS. POOLE: 1It’s -- he’s testifying more than he’s asking

question.

é
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MR. LUCAS: I'm sorry.
THE COURT: If you can rephrase your question. But he can
ask that question.
MS. POCLE: Yes, sir.
(CROSS EXAMINATION CONTINUED BY MR. LUCAS)
Q: Is it illegal for me to leave my lane?
A It -- it could be a sign of impairment, That’s
why we --
oH Is it illegal?
A: Yes.
Q: It’s illegal to leave the lane?
A: To not maintain your lane, yes.
Q: So, why didn’t you pull me over at the time of

the incident?

A: Because it wasn’t safe to do so.

Q: By what -- héow would you say that it was not
safe?

A There’s no shoulders, it’s not lit.

Q: So, where did you try to pull me over at?

A Do what now?

Q:; Where did you initially stop me at?

A: When we got through the last curves on Darwell
Long towards Rye Patch, that’s when I initiated my --

Q: Is there a place to park on the side of the

shoulder? 1Is it different from where I did the incident?
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Was the roadway any different there at that location?

A: I guess not, no.

Q: S0, why did you make the decision to wait so long
to pull me over if you thought I was impaired, why would
you leave me on the roadway to possibly cause an accident?

A I just felt like it was safer and hoped that you
would pull into the Country Store when we did and we did,
so it was =--

Q: What if T pulled off before we ever got to the
Country Store.

A: I mean, that’s fine to. We do it right there too,
it didn’t matter. It was just --

Q: I'm -- I'm lost, I’m sorry. Do what where?

A: The investigation, the traffic stop.

QO: Well, that --

Az Bverything that transpired.

Q: That’s the point when you put your lights on,
correct? You kind of control that, not me. So, that’s the
only reason, it was for safety reasons?

A Yes.

Q: Okay. Do you remember not wanting to give me a
breathalyzer test?

A I couldn’t hear you.

Q% Do you remember not giving -- wanting to give me

a breathalyzer test?
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A: Yes, I wanted to do a blood -- blood test.

Q: On what reason?

At That’s my choice.

Q: Why would you think -- why would you want to do
that?

A: That’s my choice. That’s my choice. Because I -

- I believed you were under the influence of alcohol and
drugs.

Q: So, why didn’t you arrest me for alcohol?

Az I -~ this says driving under the influence of
drugs right here,

Q: That’s not what you arrested me for, sir. The
tape will tell -- The tape will say you arrested me for use
of alcohol. You told the radieo I’d had way teoo much to
drink to drive.

MS. POOLE: Your Honor, I'm going to object to him

testifying.

THE COURT: Well, he can ask him if he said that.

(CROSS EXAMINATION CONTINUED BY MR. LUCAS)

Q: Is that correct?

A: I don’t recall saying that.

Q: Do you recall reading me my rights?

A No.

Qs You don’t recall reading my rights? Did you read

me my rights, sir?
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THE COURT: Sir, that’s really not relevant unless he was
taking --

MR. LUCAS: I'm sorry. I apologize, Your Honor.

(CROSS EXAMINATION CONTINUED BY MR, LUCAS)

Q: Why wouldn’t you give me a breathalyzer?

A Because I believed you were under the influence
of alcohol/drugs.

Q: But wouldn’t a breathalyzer give you an idea of
where my alcohol level was at since it is legal to drink in
the state of Georgia as long as you don’t pass a certain
percentage point?

A You -~ you were -~ you were combination DUI. I
mean, I don’t =--

QR: How would you ~-- are you a expert, sir?

A I don’t know how to ==

Q: How would you say I was a combination?

A -~ explain that I wanted a blood test to ==~
MS, POOLE: Your Honor, I think this points been asked and

answered.
THE COURT: It has, the officer does have the right to make
that -- he makes that call.
MR. LUCAS: Okay.
(CROSS EXAMINATION CONTINUED BY MR. LUCAS)
Q: Do you realize my alcohol level came back

negative?
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A Yes, I -~ you said you had a couple of mixed
drinks. I -- I didn’t think you were DUI alcohol.

0: But GBI crime lab said my alcohol level was zero,
negative. And you arrested me for being under the
influence of alcohol.

A Alcohol and drugs.

Q: No, sir.

MS. POOLE: So, again, Your Honor, I object, this is asked

and answered.

show?

raesul

for j

THE COURT: All right. Well, what —-- what does the record

MS. POOLE: So, he -~ if you're asking about the crime lab
ts, Your Honor, he did --

THE COURT: No, I’'m talking about -~

MR, LUCAS: The video --

THE COURT: He keeps making the point that he was arrested
ust alcohol, DUI. A DUI can encompass drugs too.

MS. POOLE: DUI less safe also could -- any =--

THE COURT: It could encompass either one.

MR. LUCAS: Well, it says on the tape he’s simply arresting

me for under the use of alcohol. He said it on the radie call.

My alcohol came back negative., I was refused a breathalyzer.

THE COURT: All right ~- all right, you understand where --
MR. LUCAS: Sir?

THE COURT: We’re not conducting a guilt/innocence hearing
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here.
MR. LUCAS: Yes, sir.
THE COURT: I wish you had a lawyer, but all we’re dealing
with is the Motion to Suppress.
MR. LUCAS: Okay. Well, if the initial stop wasn’t valid
then it would be suppressed.
THE COURT: We’ll -- we’ll get to that in just a moment.
MR, LUCAS: Yes, sir.
(CROSS EXAMINATION CONTINUED BY MR. LUCAS)
Q: So, you feel like it was lawful to pull me over
for failure to maintain lane?
A Absolutely.
Q: And I -- I crossed what lane?
A: The center line on Darwell Long and left the
roadway.
Q: Was that the roadway marked ~-
THE COURT: Now, I do want to ask you about that. Because
I don't see him leave the roadway.
WITNESS MULCAHY: Okay.
THE COURT: I mean, it looked to me that he got to the
right edge of the rcadway.
WITNESS MULCAHY: Close,
THE COURT: But you keep saying that he left the roadway.
To me, as a layperson, that would be somebody that actually hit

the dirt.
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WITNESS MULCAHY: 1If I -~ the video doesn’t show it, but I
watched dirt get kicked up on the =--

THE COURT: Okay. I don’t see it in the wvideo.

WITNESS MULCAHY: I know. I observed it though, sir.

THE COURT: Okay. But the video is when you were following
and made the decision to pull him over and you’re saying that it
doesn’t show what you saw? Okay.

MR. LUCAS: TI’ll move on from there.

THE COURT: All right.

(CROSS EXAMINATION CONTINUED BY MR. LUCAS)

Q: You said that there was a substance found in the
wallet in a dollar bill and you said that wallet was where?

A I believe it was on your person, either in the
vehicle or on your person.

Q: No, sir.

A Where was it?

Q: You- tell me.

M5. POOLE: Your Honor, I'm going to object to --

THE COURT: It doesn’t mat -- it doesn’t matter where it
was found.

MR, LUCAS: He said he took it off of me -«

MS. POOLE: Plus, again, the relevance of the questions
that we’re at, at this point.

MR. LUCAS: Let me rephrase it.

(CROSS EXAMINATION CONTINUED BY MR. LUCAS)
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of Why did you go through my wallet?

A; Because it was -- we found marijuana in your
vehicle. So, we were just continuing the search.

Q: Are you a DRE officer?

A: Am I a what?

Qs At the time, was you a DRE officer at the time?

THE COURT: A what officer?

MR. LUCAS: A DRE, drug recognition officer,

THE COURT: Sir -- sir, he wouldn’t have to be a drug
recognition officer. Once they make a valid arrest, they can
search the vehicle to search for contraband. Whether it's --
whether it’s on your person, whether it’s in the vehicle --

MR. LUCAS: I understand. I just don’t see that a lawful
arrest for failure to maintain lane and drinking under the --

THE COURT: You said that several times. I take your
point.

MR. LUCAS: Well, I just want to -- I want to show that his
character and his candor is becoming. There were several
instances of it that’s on the tape, it’ll prove itself. If
y'all want to go that route, we can do that., I mean --

THE COURT: Sir, this is a Motion to Suppress.

MR. LUCAS: Yes, sir. And I felt like I would have it
suppressed based on the evidence in the video alone would show
that I wasn’t swerving.

THE COURT: All right, do you have any further questions?
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(CROSS EXAMINATION CONTINUED BY MR. LUCAS)

THE
it’s not
MR,
gquestion.

THE

Q: Do you remember me asking for an attorney?
A No.
Q: Do you remember reading me my rights?

A Like I said, 1'd have to watch the video.
COURT: He didn’t have to read you, your rights. And
relevant,

LUCAS: It's just a question, Your Honor, just a

COURT: You've asked it several times, sir. I mean, I

realize you’re not a lawyer and I've tried to give you as much

leeway as possible, I wish you had a lawyer. But you have to

ask questicns that are relevant to the issue before the Court.

MR. LUCAS: Yes, sir. That’s enough for anything. Thank
you, sir.

THE COURT: All right.

MS. POOLE: Could I ask just a couple other questions, Your
Honor?

THE COURT: You can.

REDIRECT EXAMINATION BY MS. POQLE
Q: Deputy, you mentioned earlier in your testimony

that while, after making the observation about the -- the

car leaving the -- weaving and everything and you ran his

tag and that came back as what?

A: Suspended.
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04 For? His tag was suspended?

A Yeah, it doesn’t show what for, but it just shows

that his tag was suspended.

Q: What about his license?

A His license was also expired.

Q: Okay. So, would those two violations also have
been a reason to pull him over?

Al Yes, ma’am.

Q: Okay. And did you address those issues with him
when you did the traffic stop?

A Yes, ma’am.

Q: Okay. And did he actually ultimately get
ticketed for driving with his expired license, do you
recall?

A: Yes, I -~ I do believe so. VYes.

MR. LUCAS: Do I get a follow up question at this time?

THE COURT: 1I’ll give you a chance to follow up after that.

(REDIRECT EXAMINATION CONTINUED BY MS. POOLE)

Q: And 80, he had both the failure to maintain lane
and driving with expired license that you issued citations
for, is that correct?

A: Yes, ma’am.

Q: All right, and the expired license you just --
you observed -- running his tag while still following him,

is that correct?
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A: Yes, ma'am.

MS. POOLE: No further questions, Your Honor.

THE COURT: All right, if you want to follow-up on
that, that’s fine, sir.

MR. LUCAS: Yes, sir.

RECROSS EXAMINATION BY MR. LUCAS

Q: You just said that, let me see how to say it.

You said that you ran my tag and you found out my license

was expired before you pulled me over?

A Yes, sir.

MR. LUCAS: You’ve also testified that you ran my license
once you got in front of me and they came back expired. That’s
on the police report I don‘t know maybe you’re confused or
something. Okay, nothing else.

THE COURT: All right, so no more questions for the
cfficer?

MR. LUCAS: No, sir.

THE COURT: All right, thank you, sir. You’re excused.
Any further evidence from the State?

MS. POOLE:; ©No, sir, Your Honor.

THE COURT: Sir, do you wish to put up any evidence?

MR. LUCAS: WNo, sir.

THE COURT: Okay. I’ll hear your argument. You have the
right to argue about what the Court should do in response to

your motion.
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MR. LUCAS: I just feel like the Court should honor my
Motion to Suppress based on what’s been here today. I wish we
had more time to review the video in its entirety. But it’s
quite alarming the way I was treated and I'd just like it to be

THE COURT: Okay. Even if it would show that you were
treated in some negative fashion, it would not impact the
Court’s ruling on the issue,

MR. LUCAS: Right. I feel like he violated my Fourth
Amendment right based on no search warrant like I’ve addressed
in my motion.

THE COURT: I saw that. All right, thank you, sir,.

MR. LUCAS: Thank you, Your Honor,

THE COURT: All right, Ms. Poole?

MS. POQOLE: So, Your Honor, I think that the issue here is
whether or not there was the probable -- I'm assuming probable
cause for the initial traffic stop. And, you know, you heard
the officer’s testimony that he saw him moving back and forth,
touching the center line, going over to the right-hand side of
the road, crossing over what would be the fog line and I think
you saw some of that on the video. And I understand Your Honor
didn’t see what you felt like was a complete leaving the road,
and I understand because I’'ve seen the video myself. But you’ve
heard the officer’s testimony that he saw the dirt kicking up,

he’d observed it and I think that’s an articulatable reason for
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his stop based on what he perceived was a traffic violation.
What transpired from there, Your Honor, is the odor of
marijuana, the possibility that he might be under the influence
of alcohol ~--

THE COURT: Right.

MS. POOLE: Because I think he said -~ the office testified
that he --

THE COURT: Does he run the tag before he engages his
lights?

WITNEES MULCAHY: Yes, Your Honor.

MR. LUCAS: Say it again, please, sir.

MS. POOLE: Sir, I -- I -~

THE COURT: I --

MS. POOLE: I think we have to put him on there, but his
testimony is that he did. The report is that it was after the
stop, Your Honor.

THE COURT: Well, I =-— I’1l be honest with you. I don't
see, yeah, technically, there’s some weaving. I don’t see a
significant, I mean, he barely touches the left, he barely
touches the right. I didn’t see him go off the roadway. I
probably drive like that all the time. But anyway, it’s
probably a technical violation of the weaving statute. But then
if he ran his tag before he engages his emergency lights, then
he has even more probable cause to pull him over.

MS. POOLE: Se, my understanding, and I think -- can I put
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my witness back up on the stand?

THE COURT: You can.
MS. POOLE: Recall Mr. Mulcahy.

FURTHER REDIRECT EXAMINATION BY MS. POOLE

Q: So, and I was talking to the Court a little
earlier, looking at your report, do you have that in front
of you?

Az Yes,

Q: Okay. 8o, the part that I talked to the Court
about how you ran the license after the stop, if you go to,
I believe the full narrative, one, two, three, four down --
four paragraphs down, you talk about returning to the
vehicle and running his license, is that correct?

A Yes,

Q: Okay. But you also testified earlier that you
ran his tag while driving, is that correct?

Al Right, so --

Q: And I don’t believe that’s actually in the
report. That was something that you testified to a little
bit earlier,

A Yeah, so, typically you run a tag through

G.C.I.C. before you conduct the stop just for safety

reasons ~--
Q: Sure.
A -~ and stuff like that. And G.C.I.C. will
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respond with alerts like expired license and suspended tag,
expired registration, and stuff like that. So, that -~
that’s ~- that’s what I'm looking at.

Q: Okay. So, clarifying, you ran his tag and the
alerts came back with what?

A: Expired license and expired or suspended
registration.

Q: Okay. And that was prior to the traffic stop?

A .Yes, ma’am.

Q: All right, once you pull him over and had a
traffic stop, do you still re-run his license?

A: Yes,

Q: Qkay.

A Yes, ma’am,

Q: And is that what’s in your report?

- A Yes.

Q: All right. And so, is that also typical to run
the license like you’ve had it come back to you, but you
then run it again during the course of the traffic stop?

A; Yeah, I’1ll run a name, date of birth, just to
make sure he doesn’t have any warrants or anything like
that.

Q: So, the running the tag gave you the alert about
the license.

A: Right.
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Q: But then you ran the license specifically --

A: Right.
Q: -- after the traffic stop?
A: Yes, ma’am.

Q: All right. So, based on what the tag run had

been, would you have pulled him over for the suspended --

A: Yes.

Q: -- or the license violation and registration
violation?

A: Yes.,

Q: Okay.

MS. POOLE: No further -- does that clarify it for the
Court?

THE COURT: Yes.,

MS. POOLE: No further questions.

THE COURT: Sir, you can ask further questions about that.

MR. LUCAS: I just was asking if he was sure about that
because I'm pretty sure that I got something that shows the
radio calls and it never came in until after I was stopped.,
Once again, you know, it’s just kind of contradictory statement,

THE COURT: Okay. All right, so no further questions?

MR. LUCAS: No, questions, sorry, Your Honor.

THE COURT: All right, thank you, sir. All right. All
right, again, the Court did not observe any significant weaving,

but I did see that the vehicle probably touched the center line
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and may have touched the fog line lights. I mean, it does
appear that it has gone back and forth -~ I did not see the
vehicle leave the roadway. I cannot conclude based on the video
that T saw that it actually left the roadway. But there seems
to be enough to technically make out a weaving case and then of
course, the officer testifies that he runs the tag before he
engages his blue lights, which gives him additional information
that would allow him to pull you over lawfully. So, therefore,
the Court’s going to deny the Motion to Suppress.

MR, LUCAS: Thank you, Your Honor.

THE COURT: But it’s =-- there is a record made of this and
of course, you do have a right to appeal.

MR. LUCAS: Yes, sir.

THE COURT: All right. Anything else that needs to be
addressed?

MS. POOLE: Not on this case, Your Honor, today. Thank
you.

THE COURT: All right, thank you.

MR. LUCAS: Thank you, Your Honor.

MS. POOLE: And may our witnesses who are subpoenaed for
this be excused, Your Honor?

THE COURT: Yes, ma’am,

MS. POOLE: Thank you.

(NOTE: Proceeding concluded at 10:13 A.M.)
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Officlal Report

Division of Forenslic Sclences Eastern Regional Lab
Gaorgia Bureau of Investigation OQFs Cane #t;  2019-6002115
State of Georgia Report Date: 04/30/2019

Reguested Service: Blood Alcohol
Agency: Long Co. Sheriffs Office
Agency Ref#: 201903860
Requested by:  Ryan Mulcahy

Casa Individuals:
Subject: Edward Shane Lucas

Evidence:
On D4/02/2018. the laboratory recelved ths foliowing evidence from the Long Co. Sheritf's Office via
Lockbox.
2019-6002115-002 Sealed alcohot collaction kit containing two tubs(s) contalning blocd identified as

coflected from Edward Shane Lucas

Results end Conclusions:

Subm: 002
1} Ethyl Alcohol Result by Gas Chromatography: negative
Thess results may be affected by the cloted nature of the specimen.

Kathryn P. Los ASCLDAAB-Intemational (1 R T (11 ] I
Deputy Director Accredited Tasting Laborstory i I |

Measurement Uticertsinty;
Estimations of measurement uncertainty for ethy! sicohol, methy! atcohot, isopropy! aicchol and acetons
concentrations are reported st 8 coverage probability of 9%,

Onily those items discussed in the results above were analyzed for this report. The above represents the
Interpretations/opinions of the undsrsigned anatyst, Evidence mnafyzed tn this report will be returned to the
submitting agency, Biological svidence (bady fiulds and tissues) will be destroyed after one year. This repont
may 1ot be reproduced except in full without written permission of the laberatory,

Technical notes and data supponting the concluslons and findlngs in this report are mainteined within the
iaboratory case records.

This case may contaln evidence that must be preserved in accordance with 0.C.G.A. § 17-6-66.

\ ictisns T0oodiurmrir,

Victoria Bloodworth

Forensic Toxicologist

victoria.blocdworth@gul.gs.gov
Related Agencles:

Long Co. Solickor's Office
Atiartic Judicial Circult
Long Co. District Attorney

End of Official Report
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Phone Number: (912) 545-2118 Fax: (912) 545-2120
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{nce contact wa

wle with the driver. the following obs

)9 24510

tions of symptoms of

consumption and-or impairment were made by MW‘H

of the_ Z—_()M G COL&—MHQQL

{Law Enforcoment Agency)

BREATH ODOR  EFFECTS
D extreme

gdlc\ﬂu il
drugs ﬂ obvious

D.slrm:g Dslight

gnmdcralu D normal
faint

Dnnm‘:

SPEECH

D not understandable

gnumb!ed

D slurred

D mush mouthed
Dthick 1ongued
D stuttering

El confused

Q profanity
DNormaI

\ N RN

Cannot keep balance (instructional stage)

Starts to0 soon

improper Turn

ATTITUDE EYES

Dcom bative E\m atery
galkaz ve normal
[Jwithdrawn Bdilated
Daccem B Bloodshot
El fair G constricted
0 polite

Eargumcmali\ ¢

[slieepy

(other-describe:

Lack of Smooth Pursuil

Nystagmus prior {0 45°

M W
Maximum Deviation E ¥
g O
O O

Vertical Nystagmus

Wearing contacts ]___]ycs Em)
Fqual Tracking )E_vcs [] no
E_\-cs Dnn
Results: _i/uuf& Clues

Comments:_

Equal Pupil Size
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Stops Walking
Misses heel to toe
Steps off line

Raises Arms

O OoOc

Actugl Steps

Results: 3 of 8 Clues E] cannot do test

ONE LEG STAND

o
=3

Right
Sways
Raises Arms

Hops

oo
|

Puts foot down

Results: 9‘ of 4 clues D cannot do test

In addition: LAGE O'Q CMU_C(“QEHC’Q ;f\ LQ‘L"‘ 0—{8‘5

Y . a( bremors beéﬂ J—fcmc-rs I
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Affiant shows that. based on the above and foregoing facts and information, there exists
probable cause to believe that the aforesaid property, substances, and behavior that have
been described in this affidavit are evidence of driving or being in actual physical controf
ot a vehicle while under the influence of intoxicating alcohal and/or drugs.

I swear or affirm that the information contained in the Affidavit and all other testimony
given by me under oath is trie to the best of my knowledge and belief.







iN < MAGISTRATE COURT OF LONC UNTY
STATE OF GEORGIA

AFFIDAVIT AND APPLICATION FOR SEARCH WARRANT /(? N&(}

The undersigned. Aﬁpﬁﬁ_q&ﬁﬂ i&t_d__tﬂ{ being duly sworn, deposes and
says that: | am a law enforcement officer of the State of Georgia or its political
subdivisions charged with the duty of enforcing the criminal laws, and [ have reason to
believe that in Long County. Georgia on the following described person:

Name: EDV\JA@ -SS_-&Q__ME Lwcas Sex: N\

DLNo: (DS 0 947 "D Height: S /|

poB: _ 3 _/ 8¢ /713 Hair Color: _/SROWAL

Weight: 170 Race: U HTTE

FILEDIN THE MAGISTR AT
COURT OF LONG COUNTY. G A

There is now located certain instruments, articles, things or samples namety:

Blood: 2 vials to be collected by a person qualified to draw such blood for the
purpose of analyzing the sample for the presence of alcohol, drugs. or controlled
substances.

i Urine: sample to be collected for the purpose of analyzing for the presence of
alcohol, drugs or controiled substances.
Which are in violation of:

Driving under the mfluence of D Alcohol Drugs as defined in O.C.(1 A §40-6-391.
This search warrant for blood or urine is allowed by O.C.G.A, §40-5-67.1(d.1) which
states:
“Noihing in this Code section shall be deemed to preclude the acquisition or
admission of evidence of a violation of Code Section 40-6-391 if nbtained by
voluniary consent or a search warrant as authorized by the Constinution or lows
of this state or the United States.

I _D{p.;_;‘-«f ﬁ kfﬁu‘_ mu_lc,gb_i hercinafter referred to as the affiant, am a
Georgia P.O.S.T. Cenified law enforcement officer sworn to uphold the laws within
Long County and the State of Georgia and am currently emploved by the

L(_')u G CounNtt <.0O. I have[vears of law enforcemem
experience during which time | have participated in Driving Under the Influence of
Alcohol and Drug arrests. My training and experience with regards to Driving Under the
Influence arrests includes:

ﬁ Horizontal Gaze Nystagmus

E 24 hour standardized DU Training

QDE i investigation and apprehension 0 DRE. Drug Recognition

onre 3 2/ 1T

BOBBY ., SMITH 17

EI‘AQKAUQW:E,Q ﬂomf STDE i@pmméu'ﬁ DETE eTE g

CHIEE JUDGE






; -~ )
S oGy,
WARRANT  MBER: /9~ AW

SEARCH WARRANT

IN THE MAGISTRATE COURT OF LONG COUNTY
STATE OF GEORGIA

TO: ALL PEACE OFFICERS OF THE STATE OF GEORGIA

Affidavit having been made before me by _D V) J? 12 Qrg mu'[ aj&f
A

Officer charged with the duty of enforcing the criminal Jav ho haq reason 1o believe
that in Long County, Georgia on the followin g desnrzbed persons. premises or
property:

- LucAas
(Driver’s narne)@g{)ﬁ?—m 5—”%& there is now located certain

instruments, articles or things. namely:

,Et 1) Blood to be drawn for purposes of testing for intoxicating substances

D 2) Urine to be collected for the purposes of testing for intoxicating substances
in which are evidence of the crime of Driving Under the Influence 0.C.G.A. 40-6-391,

Based upon the affidavit given under oath or affirmation and all other evidence
given to me under path or affirmation, [ am satisfied that there is probable cause to
belteve that a crime is being committed or has been committed and that the property

described above is presently located on the person. premises. or property described
above.

You are hereby commanded to seize the fluids described above within THREE (3)
hours of the time such driving or being in actual physical control of any moving vehicle
ended. A copy of this warrant is to be left with the person searched. and a written return,
inctuding an inventory of any items seized, shall be made before me or a Court of

competent jurisdiction without unnecessary delay after the execution of this Search
Warrant.

SO ORDERED this oZ/ﬁ day 01;_//\/{7;‘(“ e 20/ /) S a;mu;()gii)
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 1              UNITED STATES DISTRICT COURT

                SOUTHERN DISTRICT OF GEORGIA

 2                   BRUNSWICK DIVISION

 3

 4

 5

     EDWARD SHANE LUCAS,

 6

        Plaintiff,

 7

 8

 9

10

     vs.                          CIVIL ACTION NUMBER

11                                    2:24-CV-0006

12

13

14

     RYAN MULCAHY, A LONG COUNTY DEPUTY SHERIFF,

15

        Defendant.

16

     ---------------------------/

17

18            The deposition of RYAN MULCAHY, a

19   defendant in the above-entitled cause, taken

20   pursuant to Notice and agreement, before Kyle J.

21   Saniga, Certified Court Reporter and Notary

22   Public, at the Law Offices of Oliver, Maner, 218

23   West State Street, Savannah, Georgia, on the

24   21st day of August 2024, commencing at or about

25   the hour of 3:00 p.m.

0002

 1   APPEARANCES OF COUNSEL:

 2

 3      FOR THE PLAINTIFF PRO SE:

 4            EDWARD SHANE LUCAS

              68 Wheeler Road NE

 5            Hinesvill, Georgia 31313

              dms73rrk@gmail.com

 6

 7      FOR THE DEFENDANT:

 8            BEN TILLMAN TUTEN, ESQUIRE

              PATRICK T. O'CONNOR, ESQUIRE

 9            Oliver, Maner, LLP

              218 West State Street

10            Savannah, Georgia 31401

              btuten@olivermaner.com

11            912.236.3311

12      ALSO PRESENT:

13            Maddie Hoss

              Christopher Lucas

14

15                        -   -   -

16

17

18

19

20

21

22

23

24

25

0003

 1

 2

                       I N D E X

 3

 4

 5                                               PAGE

 6

 7

     EXHIBIT INDEX ------------------------------ 4

 8

 9   OPENING REMARKS AND STIPULATIONS ----------- 5

10

11

12

13

     DIRECT EXAMINATION:

14      By Mr. Lucas ---------------------------- 5

     CROSS-EXAMINATION:

15      By Mr. Tuten --------------------------- 69

     REDIRECT EXAMINATION:

16      By Mr. Lucas --------------------------- 85

     RECROSS-EXAMINATION:

17      By Mr. Tuten --------------------------- 90

     RREDIRECT EXAMINATION:

18      By Mr. Lucas --------------------------- 94

19

20

21

22

23   CERTIFICATE ------------------------------- 97

     DISCLOSURE -------------------------------- 98

24

25   ERRATA -------------------------------- 99-101

0004

 1         D O C U M E N T A R Y   E V I D E N C E

 2   NUMBER             DESCRIPTION             PAGE

     PLAINTIFF'S EXHIBITS

 3

     PX-1         Motion to Suppress

 4                (43 pages)                    7

 5   PX-2         Division of Forensic Sciences

                  Georgia Bureau Of Investigation

 6                Official Report

                  (1 page)                      40

 7

     PX-3         Property Receipt and Chain of

 8                Custody Form Long County

                  Sheriff's Office

 9                (2 pages)                     50

10   PX-4         Affidavit

                  (2 pages)                     54

11

     PX-5         Affidavit and Application

12                For Search Warrant

                  (1 page)                      86

13

     PX-6         Search Warrant

14                (1 page)                      86

15

16

17

18

19

20

21

22

23

24

25

0005

 1                (Disclosure was made pursuant to

 2                O.C.G.A. annotated 9-11-28

 3                (c) and (d) and 15-14-37

 4                (a), (b) and (c).)

 5                      RYAN MULCAHY,

 6   having been produced and first duly sworn as a

 7   witness, testified as follows:

 8                  DIRECT EXAMINATION

 9   BY MR. LUCAS:

10        Q    How do you do, Mr. Mulcahy?

11        A    Good.  How are you?

12        Q    Good.  Can you state your full name,

13    please.

14        A    Ryan Christopher Mulcahy.

15        Q    Who is your employer?

16        A    I'm currently working for RTS Homes.

17        Q    How long have you been employed by the

18    Sheriffs Office of Long County?

19        A    I was there approximately four years.

20        Q    Okay.  And what was your job title?

21        A    I worked as a road deputy and then was

22    promoted to Narcotics.

23        Q    Okay.  As an deputy, please define your

24    work -- working understanding of probable cause.

25        A    Probable cause is -- would lead a
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 1    reasonable prudent person to believe a crime is

 2    or has been committed.

 3        Q    Is that your full answer --

 4        A    Yes, paraphrased.

 5        Q    -- definition of probable cause?  You

 6    said yes, correct?

 7        A    Yes.

 8        Q    Allow me take you back to the events of

 9    March 21st 2019.  It was in the evening when you

10    stopped me, the plaintiff in this case, when I

11    was driving on Darwell Long Road where it

12    changes from Palmer Road at the four-way

13    intersection of Lanier --

14             MR. TUTEN:  Object to the form.

15       Mr. Lucas, you should ask a question,

16       not give a narrative.

17             MR. LUCAS:  Okay.  Thank you.

18   BY MR. LUCAS:

19        Q    Is it true, back in March 21st 2019,

20    was the evening when you stopped me, the

21    plaintiff in this case, when I was driving on

22    Darwell Long Road where it changes from Palmer

23    Road to Lanier Road at the four-way

24    intersection?

25        A    Yes.
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 1        Q    Okay.  I want to ask you a few

 2    questions about that night.  Okay?

 3             You have -- I don't think it's marked

 4    but Exhibit 1 -- which is the transcript of the

 5    probable -- I mean of the Motion to Suppress

 6    hearing --

 7        A    Yes, sir.

 8        Q    -- that was held on July 19th 2021.

 9                (Whereupon, Plaintiff's Exhibit

10                Number 1 was marked for

11                identification.)

12             MR. O'CONNOR:  For the record, are

13       you marking the whole book as Exhibit

14       1?

15             MR. LUCAS:  No, sir.  It's divided

16       up in there.

17             MR. O'CONNOR:  All right.  Are the

18       sections --

19             MR. LUCAS:  Yes, sir.

20             MR. O'CONNOR:  -- numbered?

21             MR. LUCAS:  I haven't numbered

22       them yet.  I left them blank with a

23       divider page in between each section.

24   BY MR. LUCAS:

25        Q    Would you like me to mark that for you,
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 1    please?

 2        A    Sure.

 3        Q    Thank you, sir.

 4             MR. O'CONNOR:  For the record

 5       he'll read and sign.

 6   BY MR. LUCAS:

 7        Q    Do you recall providing testimony

 8    related to your arrest of me, the plaintiff in

 9    this case, in front of Judge Charles Paul Rose

10    at the Motion to Suppress hearing?

11        A    Yes, sir.

12        Q    Okay.  Let me okay turn your attention

13    to page seven of the Motion to Suppress hearing

14    transcript.

15             Start at line 20 through 25.  Let me

16    read your answer out loud on the record for the

17    Motion to Suppress hearing and tell me if I've

18    read your testimony correctly.

19             Yes, ma'am.  So I just --  I just left

20    a call.  I believe it was a 1090 and Palmer

21    Place and I was heading toward Rye Patch to go

22    patrol to the area.  And that's when I came to

23    the intersection of Darwell Long and Monticello

24    and Lanier Road and that is where I met Mr.

25    Lucas at the four-way intersection.  Did I read
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 1   that correctly?

 2       A    Correct.

 3       Q    Okay.  Continue to page eight.  1

 4   through 13.  You want to read the question --

 5   answers down to line 13 where you answer.  Your

 6   answer is initially no.

 7            And when you say 'met' what do you mean

 8   by that?  Like at the four-way intersection.

 9   That's where we -- where our paths crossed.

10            Okay.  And so you observed he was

11   driving.  Was he driving or walking?

12            Yes.  He was driving.

13            Okay.  And what was he driving?

14            A truck.  I believe it was a GMC

15      Chevy Silverado.

16            Now, when you saw this vehicle,

17      were you, for any reason, interested in

18      it or were you just behind it or beside

19      it or what was the situation?

20            Initially no.

21            Did I read that correctly?

22       A    Yes.

23       Q    So I did read that section correctly,

24   right?

25       A    Correct.
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 1       Q    Looking across the four-way

 2   intersection at that moment, you would agree

 3   that you did not have any probable cause to

 4   suspect me of any criminal suspicious activity.

 5   Am I correct?

 6       A    Correct.

 7       Q    All right.  Let me take your attention

 8   to page six of the hearing transcript where the

 9   attorney first stated -- asked you a question.

10   Okay?

11            From page six all the way through page

12   eight and the sections that we just discussed,

13   do you see that there is no mention that you or

14   even that you are even looking at your own

15   police report from that day as you testified at

16   the Motion to Suppress hearing?

17       A    Can you rephrase that question for me?

18       Q    Okay.  If you'd look back from page six

19   through page eight --

20       A    Uh-huh.

21       Q    -- of this section that we've just

22   discussed, do you see that there is no mention

23   that you are even looking at your own police

24   report from that day as you've testified at the

25   suppressive hearing?
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 1        A    All right, so I'm going to answer your

 2    question with a question.  So you're -- you're

 3    asking if I see that I testified that I was

 4    reading from my report?

 5        Q    No, sir.  I asked do you see that you

 6    wasn't reading from your report while you

 7    testified from page six to page eight?

 8             MR. TUTEN:  Mr. Lucas, I'm going

 9       to object to form.

10             MR. LUCAS:  Uh-huh.

11             MR. TUTEN:  Because I think you're

12       really asking him to speculate whether

13       he was reading from his report and -- I

14       mean the transcript says what it says.

15       But if he can't define whether he was

16       reading his record from that or not.

17             MR. LUCAS:  Let me rephrase then.

18   BY MR. LUCAS:

19        Q    Do you recall if you was reading from

20    your police report or was it memory?

21        A    I don't recall.

22        Q    Okay.  But -- okay.  So yet, two years

23    later, at the suppressive hearing you were still

24    able to recall the make and model of my truck as

25    you sat across from me at the intersection,
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 1   correct?

 2       A    Line eight page eight clearly says a

 3   truck.  I believe it was a GMC should say or

 4   Chevy Silverado.

 5       Q    Okay.

 6       A    I wasn't sure what your vehicle was.

 7       Q    And you will agree that even before you

 8   put your eyes on my truck at the stop sign that

 9   evening, your department was told to

10   specifically be on the lookout for me, Edward

11   Shane Lucas, as I was suspected of criminal

12   activity of night hunting.  Agreed?

13       A    So I can explain that a little further.

14            Like during shift changes and stuff

15   like that bulletins are given for certain things

16   that come from certain people and at that time

17   your name had come up in briefing.

18            And it was alleged that you had been

19   night hunting and to -- that you may or may not

20   have ran from a game warden and got away and

21   just to, you know, be on the lookout for you.

22            I had never seen you, seen a picture of

23   you, knew what you drove until that day

24   specifically.

25       Q    What -- what timeframe did this alleged
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 1    night hunting running from the DNR occur?

 2        A    I don't recall.

 3        Q    So you don't -- you don't recall if it

 4    was recent?  Past?  That day?  Two years

 5    earlier?

 6        A    No, sir.

 7        Q    Okay.  Do you admit that the moment you

 8    saw me that night at the intersection, seeing me

 9    alone just at the intersection doing nothing

10    already caused you to assist some type of law

11    enforcement presence against me?

12        A    No, sir.

13        Q    The idea that I was engaged in a

14    suspected criminal activity of night hunting,

15    would you say this idea, alone, consisted your

16    probable cause for pulling me over?

17        A    No, sir.

18        Q    All right.  Go back to the suppressive

19    hearing.  Turn to page eight lines ten through

20    15 and I'll read aloud.

21        A    Can I clarify something for him?

22             MR. TUTEN:  Let's just wait until

23       the end.

24   BY MR. LUCAS:

25        Q    Now, when you saw his vehicle, were
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 1   you, for any reason, interested in it or were

 2   just behind it, beside it or what was the

 3   situation?  Did I read that correctly?

 4       A    What lines again?

 5       Q    10 through 15.

 6       A    Okay.

 7       Q    You want me to read it again?

 8       A    No.

 9       Q    So I did read that correctly?

10       A    Yes.

11       Q    All right.  Same page, page eight lines

12   13 through 21.

13            Initially no.  Until he pulled off and

14   I got behind him I started observing him not

15   maintaining his lane.  He was touching the

16   center line.

17            Uh-huh.  And then as we approached the

18   curb on Darwell Long where the big oak tree is I

19   observed him leave the roadway and come

20   extremely close to striking that tree and snatch

21   the wheel back and that's when I was like, okay,

22   something's going on here.  Did I read that

23   correctly?

24       A    Correct.

25       Q    Okay.  We're going to watch the entire
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 1    time you were following me that evening up until

 2    the time you actually pulled me over and was

 3    communicating with me.  Okay?

 4        A    (Witness nods head.)

 5        Q    I know this is a small.  We'll kind of

 6    slide it around or whatever we need to do.

 7        A    No, that's fine.

 8                (Whereupon, video was

 9                played back.)

10   BY MR. LUCAS:

11        Q    If you really can see me do anything

12    that consists of me running off the road, please

13    let me know so I can mark that spot on the

14    video.

15             We can replay it but can you please

16    identify the place on the video where I ran off

17    the road so that we can later show the jury.

18             But I would like to jump ahead a bit.

19             Let me take you to time stamp 1 hour

20    and 13 minutes through 1 hour and 13:46.

21             It'll take me a second here.

22                (Whereupon, an off-the-record

23                discussion was held from 3:16 p.m.

24                to 3:17 p.m.)

25   BY MR. LUCAS:
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 1        Q    Would you agree that your memory of

 2    tailing me and watching me go off the road would

 3    have been better as you were telling the officer

 4    your observation as compared to two years later

 5    at the Motion to Suppress hearing?

 6        A    One more time.

 7        Q    I said would you agree that your memory

 8    of tailing me and watching me go off the road

 9    would have been better as you was telling the

10    Georgia State Patrol officer as compared to

11    two years letter at the Motion to Suppress

12    hearing?

13        A    Yeah.

14        Q    Okay.  Understand I'm in no hurry and

15    we can play it as many times as you want so you

16    can get a good look at it.

17                (Whereupon, video was

18                played back.)

19   BY MR. LUCAS:

20        Q    Who was you speaking to there, sir?

21        A    (Witness shakes head.)

22        Q    You can grab it or whatever you need to

23    do with it.

24        A    I don't recognize him.

25        Q    Okay.  When you saw me go off the road
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 1    as you described it while following me, did you

 2    have probable cause in what you observed and

 3    recorded per the objective video that showed

 4    what my vehicle was actually doing?

 5             MR. TUTEN:  Object to form.  It's

 6       a compound question and it's calling

 7       for a legal conclusion.

 8   BY MR. LUCAS:

 9        Q    Did you have probable cause when you

10    served me and did you have recording per the

11    objective video showing my vehicle actually

12    leave the road?

13             MR. TUTEN:  Object to form, calls

14       for a legal conclusion but Ryan, you

15       can answer.

16             THE WITNESS:  Okay.  Initially

17       that's what drew my attention to your

18       vehicle is watching what I observed as

19       the right side of your vehicle kicking

20       dust and gravel up, which led me to

21       believe that you were off the roadway.

22             Now, the video didn't show it,

23       which later ADA Poole and one of the

24       other ADA's got with me and they said

25       that they slowed the video down and
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 1       observed what we were -- what I was

 2       talking about.

 3             But I thought I was very clear

 4       that the dash cameras don't do the

 5       greatest of job showing what our naked

 6       eye sees from the vehicle.

 7   BY MR. LUCAS:

 8        Q    So you're saying that you did have

 9    probable cause because of that particular

10    incident where I kicked up the dust?

11             MR. TUTEN:  Same objection but you

12       can answer.

13             THE WITNESS:  That's what drew my

14       attention to you and that's that made

15       me, you know, close the distance, run

16       your tag, see who you were, observe

17       that your registration was suspended

18       and your licensed was also expired.

19   BY MR. LUCAS:

20        Q    So you're testifying that would give

21    you probable cause?

22             MR. TUTEN:  Same objection.  You

23       can answer.

24             THE WITNESS:  Yes.

25   BY MR. LUCAS:
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 1        Q    Okay.  Do you agree that Judge Paul

 2    Rose had a different opinion of the video?

 3             MR. TUTEN:  Object to form, calls

 4       for speculation but you can answer.

 5             THE WITNESS:  One more time.

 6   BY MR. LUCAS:

 7        Q    I said, would you disagree that Judge

 8    Paul Rose had a different opinion of the video?

 9        A    Yes, I would agree.

10        Q    Do you recall what his opinion was?

11        A    No, I do not.

12        Q    Okay.  On that same night, March 21st

13    2019, how, on this date, did you know that my

14    mother owned a moving company and where it was

15    located?

16        A    Say that again?

17        Q    On the night of March 21st 2019, how,

18    on this date, did you know that my mother owned

19    a moving company and where it was located?

20        A    March 13th of what year?

21        Q    March 21st 2019, the night of the

22    arrest.

23        A    I don't recall stating -- making those

24    statements.

25        Q    Okay.  Would you agree that you had

0020

 1    personal information about me and my family that

 2    I had never shared with you?

 3        A    Ask that again.

 4        Q    Do you agree that you had personal

 5    information about me and my family that I had

 6    never shared with you?

 7        A    No.  Disagree.

 8        Q    Okay.  I want to play a section of the

 9    video and ask you about it.  We'll go to time

10    stamp 113.

11                (Whereupon, video was

12                played back.)

13   BY MR. LUCAS:

14        Q    Would you want to hear that again?

15        A    Had we spoken prior to that point?

16        Q    Not to my knowledge.  I've never met

17    you.

18        A    On the traffic stop.

19        Q    Yes.  That was at the end of it.

20        A    And I was wrapping up searching your

21    vehicle due to the odor of marijuana and there

22    was documents in your vehicle that led me to

23    believe you worked for Lucas Moving Company.

24        Q    What documents was those?

25        A    I don't recall.
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 1        Q    Okay.  So do you agree that in this

 2    section we just played, you did tell a gentleman

 3    that my mother owned a moving company and you

 4    confirmed to him its whereabouts in town?

 5        A    Play it again.  I guess I wasn't -- I

 6    didn't hear that.

 7                (Whereupon, video was

 8                played back.)

 9             THE WITNESS:  So what's your

10       question?

11   BY MR. LUCAS:

12        Q    Do you agree that this section just

13    played, you tell the other gentleman that my

14    mother owned a moving company and you confirmed

15    to him it's whereabouts in town?

16        A    I would say I confirmed that your

17    mother owned a moving company.  And probably

18    based off of information in your vehicle it was

19    reasonable to assume it was in Hinesville.

20        Q    And you're saying you got this

21    information out of my truck?

22        A    I don't recall.

23             MR. TUTEN:  Don't guess if you

24       know.

25             THE WITNESS:  I don't recall.
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 1   BY MR. LUCAS:

 2        Q    Did you just say, previously, that you

 3    acquired that information from finding documents

 4    in my vehicle?

 5        A    That would explain why I knew to tell

 6    that gentleman that, yes.

 7        Q    So you do recall?

 8        A    No, I don't recall actually physically

 9    seeing documents, no but business cards.

10        Q    So you're assuming the information came

11    out of my truck?

12        A    It's reasonable for me to believe, yes.

13    Because I've never had any interactions with you

14    other than a short briefing in passing.

15        Q    Okay.  Not through the Disney channel

16    or ESPN through the sheriffs office you heard

17    that I am suspected of criminal activity of

18    night hunting before you ever pulled me over,

19    correct?

20        A    Correct.

21        Q    Did you tell Dispatch, prior to pulling

22    me over, that I did some strange pull-off or

23    just passed the intersection, which gave you

24    reason to follow me because it seemed odd or

25    particular?  Am I right about that?
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 1       A    I don't recall.

 2       Q    And you never told -- did you ever tell

 3   Dispatch, prior to pulling me over, that I

 4   almost hit a tree by leaving the road within

 5   seconds of leaving the stop sign at Monticello?

 6       A    I don't recall.

 7       Q    Would you agree that you overstated or

 8   exaggerated what you saw when you were following

 9   to the first officer that arrived on the scene

10   that night?

11       A    One more time.

12       Q    Would you agree that you overstated or

13   exaggerated what you saw when you were following

14   me to the first officer that arrived on the

15   scene that night?

16       A    No.

17       Q    Okay.  I'm going to play a little

18   segment of the video once he gets it ready.

19            Who was the officer that assisted you?

20       A    I believe it was Trooper Hashtown and

21   Sergeant First Class Horton.

22       Q    Okay.  Thank you.  Do you agree that

23   you told him that you were behind me when you

24   saw me off the road and nearly pummeled a tree

25   that had reflectors on it?
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 1                (Whereupon, video was

 2                played back.)

 3   BY MR. LUCAS:

 4        Q    That was you, correct?

 5        A    Yes.  So you're asking if I exaggerated

 6    that?

 7        Q    Yes.

 8        A    No.

 9        Q    Okay.  Again, your memory about

10    following me and watching me drive off the road

11    and nearly pummeling a tree would have been much

12    sharper and clearer when you were telling the

13    officer what you claim to have seen than it

14    would have been two years later.  Agreed?

15        A    That's correct.

16        Q    Okay.  Have you viewed the video since

17    the Motion to Suppress hearing?

18        A    Yes.

19        Q    Does any of this video from your

20    cruiser show me leave the roadway before the

21    moment you pulled me over?

22             Now, if you want to watch the video

23    again, the first initial two minutes before you

24    answer, that's fine, too.  I mean I know it's

25    been awhile.
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 1        A    So the video that we have is not the

 2    video that was shown at the suppression hearing.

 3        Q    Why would that be?

 4        A    I -- no earthly idea.

 5        Q    So you're saying there's parts missing

 6    from this evidence?

 7             MR. TUTEN:  Let's go off the

 8       record for a second.

 9             MR. LUCAS:  Sure.

10                (Whereupon, an off-the-record

11                discussion was held.)

12             THE WITNESS:  That specific video,

13       no.  No, sir.

14   BY MR. LUCAS:

15        Q    Okay.  So this video, in particular,

16    you would admit it doesn't show evidence that

17    amounted to probable cause.  Does it?

18             MR. TUTEN:  Object to form, calls

19       for a legal conclusion but you can

20       answer.

21             THE WITNESS:  Ask that question

22       again.

23   BY MR. LUCAS:

24        Q    You will admit that the video that

25    we're viewing, up to the time you actually
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 1    stopped me, does not contain any objective

 2    evidence that would amount to probable cause?

 3             MR. TUTEN:  Object to form, calls

 4       for a legal conclusion.  You can

 5       answer.

 6             THE WITNESS:  This specific video,

 7       again, the video is not going to show

 8       what I see with my eye, unfortunately.

 9             But there was a couple times where

10       you had weaved within -- within your

11       lane on Darwell Long.

12   BY MR. LUCAS:

13        Q    Does any part of this video show me

14    leave the roadway?

15        A    Not leave the roadway, no, sir.

16        Q    Thank you.  Had I done anything

17    consistent with night hunting at the moment you

18    stopped me?

19        A    No, sir.

20        Q    Yet you do comment and remark about me

21    having night vision while you were searching my

22    truck, correct?

23        A    Correct.

24        Q    So you knew the department was on the

25    lookout for me, correct?
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 1        A    Mr. Lucas, we're on the lookout for a

 2    lot of people at any given time.

 3        Q    I'm talking about me specifically,

 4    Edward Shane Lucas.

 5        A    I was aware, yes, that you may or may

 6    not.  You allegedly were involved in criminal

 7    activity, yes.

 8        Q    Okay.  And you did know about my mother

 9    owning a business and its address?

10        A    I'm going to agree to knowing your mom

11    owned a business but not its address.

12        Q    Okay.  And you was also aware --

13        A    Not prior to that stop.  Not prior to

14    that stop.

15        Q    Okay.  And you were even aware, on your

16    own, about your law enforcement department

17    beating up my girlfriend.  Am I right?

18             MR. TUTEN:  Object to form,

19       relevance.

20   BY MR. LUCAS:

21        Q    Let me take you there.

22             MR. TUTEN:  You can answer but --

23             THE WITNESS:  Okay.

24             MR. TUTEN:  Ask it again.

25             THE WITNESS:  Repeat the question
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 1       again, Mr. Lucas.

 2   BY MR. LUCAS:

 3        Q    Did you have prior knowledge, before

 4    pulling me over, the law enforcement department

 5    beat up my girlfriend?

 6        A    I had heard there was an incident at a

 7    road check.

 8        Q    Involving me?

 9        A    Involving what was the name?  A Ms. --

10    what -- Rohaus maybe. (Phonetic) And that she

11    failed to comply with lawful commands, therefore

12    she was taken into custody.

13        Q    And how did you know she was connected

14    to me?

15        A    Were you on scene at that time?

16        Q    I'm just concerned about how do you

17    know she's connected to me, sir?

18        A    I don't recall.

19        Q    Okay.  Play that part of the video,

20    please.

21                (Whereupon, video was

22                played back.)

23   BY MR. LUCAS:

24        Q    Would you find it strange, Deputy

25    Mulcahy, if a deputy, who you do not know, has
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 1    this amount of knowledge about your mother, your

 2    girlfriend and the idea that you're a criminal

 3    suspect for doing some illegal night hunting

 4    before you ever pulled me over?

 5        A    One more time.

 6        Q    Would you find it strange if a deputy,

 7    who you do not know, has this amount of

 8    knowledge about your mother, your girlfriend and

 9    the idea that you are a criminal suspect for

10    doing some illegal night hunting before he ever

11    pulls you over?

12             MR. TUTEN:  Object to form.

13       You're asking him to speculate how

14       you're feeling.  You can answer, Ryan.

15             THE WITNESS:  I didn't even know

16       what you looked like, man, what you

17       drove, anything.

18             I mean this is all alleged.  Until

19       you gave me a reason to interact with

20       you I'm not just going to go out of my

21       way looking for you.  Does that make

22       sense?  So no.

23   BY MR. LUCAS:

24        Q    Okay.  So when you said you was aware

25    of what I was talking about --
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 1       A    Uh-huh.

 2       Q    -- on what we just played on the video.

 3       A    Uh-huh, verbal judo.

 4       Q    How was that possible?  Where did you

 5   become -- where did you come about this

 6   information?

 7       A    Perhaps we were just talking on the

 8   side and I was just agreeing with you.  Not that

 9   I had prior knowledge or anything like that.

10       Q    I believe you answered, if I'm correct,

11   that you knew what I was talking about.  You was

12   aware of what I was talking about?

13       A    Uh-huh.  Yeah.

14       Q    Okay.  Do you admit that you were

15   optimistically looking for fruits of the crime

16   from the search you intended to conduct of my

17   truck, correct?

18       A    Can you rephrase that?

19       Q    And you do admit that you were

20   optimistically looking for fruits of the crime

21   from the search you intended to conduct of my

22   truck?

23       A    I was conducting a probable cause

24   search of your vehicle.

25       Q    Play that part, please.
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 1                (Whereupon, video was

 2                played back.)

 3   BY MR. LUCAS:

 4        Q    Let me ask you a truly hypothetical

 5    question, okay?

 6             Do you agree that if a law enforcement

 7    officer singled out one specific person from the

 8    public and created false observations to give

 9    himself probable cause to arrest a subject, that

10    would be a constitutional violation.  Would you

11    agree?

12             MR. TUTEN:  Object to form.  Calls

13       for a legal conclusion.  You can answer

14       if you know.

15             THE WITNESS:  Mr. Lucas, I had

16       probable cause to stop you.

17             On three different -- you know,

18       two -- two being your license being

19       expired and your registration being

20       suspended.

21   BY MR. LUCAS:

22        Q    My license was expired.  You knew that

23    before you pulled me over?

24        A    I don't recall but typically it does

25    show up in GCICS the standing.
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 1        Q    So you knew I was driving the vehicle

 2    before you pulled me over?

 3        A    Just the tag's registered to you, so,

 4    it's reasonable to assume.

 5        Q    It's possible anybody could have been

 6    driving --

 7        A    Oh absolutely.

 8        Q    Okay.  So back to the question, if one

 9    person was singled out from the public and

10    created false observations to give himself

11    probable cause to arrest a subject, would that

12    be a constitutional violation?

13             MR. TUTEN:  Object again to form

14       for calling for a legal conclusion and

15       being irrelevant but you can answer if

16       you know the answer.

17   BY MR. LUCAS:

18        Q    Simple yes or no.

19             MR. TUTEN:  Don't guess.

20             THE WITNESS:  I did a poor job of

21       articulating to you what was going on

22       at that time.

23             Initially, when I walked up to

24       your window I detected the odor

25       commonly associated with marijuana
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 1       emitting from the vehicle.

 2             So that, in the State of Georgia,

 3       is sufficient probable cause to conduct

 4       a search of your vehicle before it's

 5       turned back over to anybody.

 6   BY MR. LUCAS:

 7        Q    Okay.  I'm going to ask it a little

 8    different.

 9             If one specific person from the public

10    can create false observations to give himself

11    probable cause for an arrest of the subject,

12    that would be a constitutional violation, yes or

13    no?

14             MR. TUTEN:  Object to form.

15       Again, calls for a legal conclusion.

16             THE WITNESS:  I'm not going to

17       answer that.

18   BY MR. LUCAS:

19        Q    You refuse to answer yes or no?

20        A    I'm not understanding what you're

21    trying to say here.

22        Q    I'm saying if one specific person from

23    the public was targeted and false observations

24    was given to create probable cause, would that

25    be a constitutional violation, yes or no?
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 1             MR. TUTEN:  Same objection.  Ryan,

 2       you've got to answer his question but

 3       if you don't know you don't know.

 4             THE WITNESS:  I don't know.

 5   BY MR. LUCAS:

 6        Q    Okay, thank you.  Let me ask you this,

 7    have you ever been trained in observing behavior

 8    to see physical tales and body language as part

 9    of a law enforcement training?

10        A    In regards to?

11        Q    Would you agree that when a subject is

12    trying to mask their intentions or when they are

13    trying to hide something, their fingers and

14    extremities are known to be a sign that

15    something is off?

16        A    I wasn't trained in body language if

17    that's what you're asking.  I was trained in

18    standardized field sobriety and advance roadside

19    impairment detection.

20        Q    So the answer was no, correct?

21             MR. TUTEN:  Why don't you ask your

22       question again.

23   BY MR. LUCAS:

24        Q    Have you ever been trained in observing

25    behavior to see physical tales and body language
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 1    as part of law enforcement training?

 2        A    No.

 3        Q    I want you to look at this section of

 4    the video and let me ask you -- well, you know

 5    what, skip that one.  I apologize.

 6             What is the normal amount of time it

 7    would take to properly administer a horizontal

 8    gaze field sobriety test?

 9        A    I don't remember.

10        Q    What would you estimate the normal

11    amount of time it would take to properly

12    administer a horizontal gaze field sobriety

13    test?

14        A    I don't recall.

15        Q    So your answer is you don't know the

16    normal amount of time it takes to perform a

17    horizontal gaze field sobriety test?

18             MR. TUTEN:  Object -- object to

19       form.  That's not what he said.

20             THE WITNESS:  At the time I could

21       have answered your question, yes.

22   BY MR. LUCAS:

23        Q    Well I'm going to ask it again.  What

24    is the normal amount of time that it takes to

25    properly administer a horizontal gaze field
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 1    society test?

 2        A    I don't recall off the top of my head

 3    and I'm not going to give an estimate because

 4    I --

 5        Q    So that's not part of your training?

 6        A    It is part of the training, yes.

 7        Q    And you have no recollection of your

 8    training --

 9        A    I --

10        Q    -- as far as horizontal gaze test?

11        A    I haven't been on the road for a couple

12    years now.

13        Q    Okay.  Would you agree that shining two

14    lights in the suspect's eyes for a full six

15    minutes while standing in the dark is an

16    extensive long horizontal gaze test?

17             MR. TUTEN:  Object to form.  That

18       characterizes facts not in evidence but

19       you can answer, Ryan, if you want to.

20             THE WITNESS:  Can you rephrase

21       that question?

22   BY MR. LUCAS:

23        Q    Would you agree that shining two lights

24    in the subject's eyes for a full six minutes

25    while standing in the dark is an extensively
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 1   long horizontal gaze test?

 2       A    No, sir.  I wouldn't.

 3       Q    Okay.  Are you aware of potential

 4   problems of shining two strong flashlights in a

 5   subject's eyes for six nonstop minutes?

 6       A    No, sir.

 7       Q    Is it possible the results could be

 8   compromised for flaws due to eye fatigue?

 9       A    I don't know.

10       Q    Okay.  When you had my license and

11   information directly from my hand that evening,

12   did you tell or communicate with Dispatch that

13   you smelled cannabis or marijuana on me or

14   coming out of my truck?

15       A    I don't recall.

16       Q    If you had smelled those things upon my

17   window being down, me getting out of my truck

18   and standing there talking to you, that would be

19   the kind of law enforcement observation that you

20   should have reported to Dispatch, correct?

21       A    No, not at all.  Typically no.

22   (Witness shakes head.)

23       Q    And as I stood there talking to you, as

24   you were getting ready to head back to your

25   cruiser to run my credentials past your

0038

 1    Dispatch, did you, at any moment, have probable

 2    cause for illegal night hunting on my part?

 3        A    No.

 4        Q    Okay.

 5             MR. TUTEN:  Shane, we've been

 6       going for about an hour.  You want, for

 7       the record, to take about a five-minute

 8       break?

 9             MR. LUCAS:  Sure.  Sure.

10                (Whereupon, an off-the-record

11                discussion was held from 3:49 p.m.

12                to 4:00 p.m.)

13   BY MR. LUCAS:

14        Q    Mr. Mulcahy, each time you have made an

15    arrest of someone for suspected DUI or under the

16    influence of alcohol or drugs, do you have a

17    hundred percent consistent record of therefore

18    performing a full vehicle search and inspection?

19        A    Can you rephrase that for me?

20        Q    Each time you have arrested someone for

21    a suspected DUI or being under the influence of

22    alcohol or drugs, do you have a hundred percent

23    consistent record of thereafter performing a

24    full vehicle search and inspection?

25        A    So just to clarify, you're asking if I
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 1   have records?

 2       Q    No.  I'm asking, every time you've made

 3   an arrest for DUI drugs or alcohol in an

 4   automobile do you, one hundred percent of the

 5   time, do a full vehicle search?

 6       A    Depending on the situation, DUI

 7   alcohol, the vehicle needs to be inventoried

 8   before it's put on.

 9            But if I were to suspect DUI drugs

10   during my, you know, field sobriety and advance

11   roadside impairment detection testing, that

12   would be sufficient probable cause to search the

13   vehicle, yes.  That's DUI, you know, driving

14   while impaired.

15       Q    What roadside --

16       A    From --

17       Q    I'm sorry.  Go ahead.  I apologize.

18   What training, as far as drugs, did you have on

19   March 21st 2019?

20       A    Just standardized field sobriety

21   advance roadside impairment detection.

22       Q    And that's related to drugs, alcohol or

23   both?

24       A    Both.

25       Q    Okay.  Was you a Dray officer
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 1    (phonetic) March 21st 2019?

 2        A    No, sir.

 3        Q    Okay.

 4        A    DRE, drug recognition expert, no, sir.

 5        Q    Okay.  If you'll flip through I think

 6    you'll find an official report from the GBI.

 7    I'm going to mark that as Exhibit 2.

 8                (Whereupon, Plaintiff's Exhibit

 9                Number 2 was marked for

10                identification.)

11             MR. LUCAS:  There's probably some

12       things in front of it probably further

13       back.

14   BY MR. LUCAS:

15        Q    Okay.  If you look at that report, Mr.

16    Mulcahy, do you see the results of my BAC test?

17        A    Yes.  Ethyl alcohol results are

18    negative.

19        Q    Okay.  Thank you.

20        A    But there should be a continuation of

21    the narcotics that were in your system.

22        Q    I wasn't asking about that but that's

23    okay.  We'll get to that here momentarily.

24             If you don't mind we're going to watch

25    the video, time stamp 2038 to 2055.
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 1             And I want to ask you if you hear

 2    yourself say, 'and it's known I guess he was

 3    night hunting one time.  The sheriff said we

 4    need to be looking for him.'

 5        A    I know what you're talking about.

 6        Q    Play it.

 7                (Whereupon, video was

 8                played back.)

 9   BY MR. LUCAS:

10        Q    So that is correct?

11        A    Yes.

12        Q    Okay.  Now, earlier you said there was

13    a -- I might get my words wrong -- bulletin or

14    some type of announcement about me possibly

15    night hunting and evading DNR officers?

16        A    I said BOLO, which is be on the look

17    out for.

18        Q    Would that be like an official report?

19        A    No.

20        Q    What was -- what is a BOLO?  Sorry.

21    I'm sorry, I don't really know that.

22        A    So, typically a BOLO comes out if no

23    one's in the area, someone calls.  Say you're on

24    the interstate driving speeding recklessly

25    Dispatch will give a BOLO out.
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 1        Q    So it'd be like --

 2        A    So be on the lookout for such and such.

 3        Q    Current events.  Correct?  It wouldn't

 4    be -- a BOLO wouldn't be for years past?

 5        A    It -- at the time I was under the

 6    impression it was current, yes.

 7        Q    Okay.  Did you did you contact DNR

 8    officers after you pulled me over?

 9        A    No.

10        Q    Even though there was a BOLO looking

11    for me for possibly evading the DNR?

12        A    BOLO is nothing official.  I still need

13    probable cause to stop you.

14        Q    Right.  But once you stopped me did you

15    inform the DNR that you had me?

16        A    I don't recall.

17        Q    I want to see if you hear this on the

18    video where you made the statement, 'because

19    he's got a case coming up and he's already --

20    yeah, let's do that actually.'

21                (Whereupon, video was

22                played back.)

23   BY MR. LUCAS:

24        Q    That is you, correct?

25        A    Yes.
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 1       Q    Okay.  Did you actually test any

 2   alleged marijuana in my vehicle?

 3       A    No, sir.

 4       Q    Okay.  How did you become to assume it

 5   was marijuana?

 6       A    Based on my training knowledge and

 7   experience.

 8       Q    Do you -- are you aware of the

 9   similarity between hemp and marijuana?

10       A    I am, yes.

11       Q    Do they look alike?

12       A    Yes.

13       Q    Do they smell alike?

14       A    Yes.

15       Q    How would you determine the difference?

16       A    That's on a certified marijuana expert.

17   Examiner would have taken a look at it and

18   distinguished the difference.

19       Q    Did that happen?

20       A    Yes.

21       Q    When and by who?

22       A    It is performed by Derrick Howard

23   August 3rd 2019.

24       Q    So that was some five months later,

25   correct?
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 1       A    Yes, sir.

 2       Q    But I was charged for it on the --

 3   March 21st 2019, correct?

 4       A    Yes.

 5       Q    Okay.  Based on your opinion of it

 6   being marijuana, correct?

 7            No one else had tested it, at that

 8   point, when I was arrested, correct, until the

 9   eighth month?

10       A    Based on my training, knowledge and

11   experience at that time it was reasonable for me

12   to believe it was marijuana.

13       Q    But you did not test it to verify?

14       A    Personally, no.

15       Q    Okay.  There was an alleged substance

16   alleged to be cocaine and a dollar bill that was

17   removed from my wallet.  Do you recall that?

18       A    Yes.

19       Q    Why did you suspect it to be cocaine?

20       A    Based on my training, knowledge and

21   experience at that time it appeared to be

22   cocaine consistent with what I had observed as

23   cocaine.

24       Q    So you can identify a substance by

25   merely looking at it or does it need to be
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 1   tested?

 2       A    It needs to be tested.

 3       Q    Did you test it?

 4       A    I believe Investigator Ward tested it.

 5       Q    So you didn't test it?

 6       A    No, sir.

 7       Q    Did you see it get tested?

 8       A    No, sir.

 9       Q    Did you see the results of any tests?

10       A    Can you ask that again?

11       Q    Did you witness or see any results of

12   it being tested and being positive for cocaine?

13       A    No, sir.

14       Q    So would it or would it not be

15   procedure to have a alleged substance tested for

16   identification for before someone's charged with

17   it?

18       A    Typically we don't do that on the road

19   level at Long County.

20            If we have, you know, test kits on the

21   side of the road, then sure, but and that's only

22   a, you know, preemptive test.  That's not

23   confirmed that that -- the substance got sent

24   off to the GBI crime lab where it was confirmed

25   and the charge was supposed to be updated.

0046

 1        Q    What was it confirmed to be?

 2             MR. TUTEN:  If you don't know

 3       don't guess.

 4             THE WITNESS:  I don't recall.

 5   BY MR. LUCAS:

 6        Q    So why -- why would you assume it was

 7    cocaine rather than just an unknown substance

 8    that's suspected to be drugs or some type of

 9    illegal narcotic?

10             Out of all the drugs out there, why did

11    you specify it was cocaine?

12        A    It was consistent based off my

13    training, knowledge and experience at that time

14    with being a white powdery substance consistent

15    with cocaine.

16        Q    Do you know of any other substance that

17    may have the same appearance as what you'd seen

18    that may not be cocaine?  Say, for example, like

19    Anthrax?

20        A    No, I'm not aware.

21        Q    So I'm trying to figure out, why,

22    instead of you putting it as a substance to be

23    tested to find out the results, you

24    automatically assumed and charged me with having

25    possession of cocaine?
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 1       A    It should have been Schedule 2.  I

 2   don't know why it specified cocaine.

 3            Again, at that time I was fairly new to

 4   the road and learning.

 5            So I wouldn't -- I wouldn't have even

 6   have obtained those warrants for you, the felony

 7   warrants.  I only did everything on the

 8   roadside, misdemeanor wise.

 9       Q    Right.  But you --

10       A    Investigator Ward was the one that was

11   -- tested it, package it.  Sent it to the GBI

12   crime lab for chemical analysis.

13       Q    But you wrote it up as cocaine, not as

14   a substance that needed tested or illegal?

15       A    Yes, sir.  Clearly here on the

16   evidence, it says -- (inaudible)

17       Q    Uh-huh.

18       A    -- folded, which contained a white

19   powdery substance suspected to be cocaine.

20       Q    Okay.  And you've never seen that get

21   tested?

22       A    I personally, no, did not see it get

23   tested.

24       Q    Okay.  And where was that found?

25       A    I don't recall.
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 1       Q    Okay.  Do you remember where my wallet

 2   came from?  Did you take it off of my person or

 3   did you find it in my vehicle?

 4       A    I don't recall.

 5       Q    Refer back to the transcript where you

 6   actually said that you took it off me -- to

 7   arrest.  Let me find it here.  And then again

 8   you said it was in the vehicle.

 9            But until I find it, if you look at the

10   top of that report you was just looking at it's

11   talking about the cocaine and dollar bill where

12   it said it was found in the dash area.

13            And the reason I ask that is we've got

14   three different places the substance possibly

15   could have been.  So this is kind of here nor

16   there but --

17            Right at the top there, yes sir.

18   What's it say right there?

19       A    Vehicles dash area.

20       Q    Okay.  So your report says that the

21   substance alleged to be cocaine was found in the

22   vehicle dash area?

23       A    This is just a property receipt.  I

24   don't recall what the report said -- police

25   report, the official report.
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 1       Q    Well, that's your document, correct,

 2   you signed?

 3       A    Yes.

 4       Q    Okay.  What did you do with the alleged

 5   substance once you located it?

 6       A    I don't recall.

 7       Q    Did you photograph it?

 8       A    I don't recall.

 9       Q    Did anyone witness you find it?

10       A    I don't recall.

11       Q    Do you recall what you did with the

12   alleged marijuana when you found it?

13       A    No, sir.

14       Q    Okay.  What is policy or procedure when

15   you find an alleged substance?  How do you

16   handle that?

17       A    Typically at that time we would take

18   possession of it and secure it in our vehicle,

19   front seat of our vehicle or package it in

20   evidence bags if we had evidence bags at that

21   time.

22       Q    And you say you don't recall doing

23   that?

24       A    I don't recall, no, sir.

25       Q    Okay.
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 1             MR. LUCAS:  All right.  We can go

 2       off the record, please.

 3                (Whereupon, an off-the-record

 4                discussion was held from 4:17 p.m.

 5                to 4:21 p.m.)

 6                (Whereupon, Plaintiff's Exhibit

 7                Number 3 was marked for

 8                identification.)

 9   BY MR. LUCAS:

10        Q    Do you recall, during the Motion to

11    Suppress hearing, answering Ms. Poole's question

12    of when did the other deputies arrive on scene,

13    was it in the beginning or the tail end?

14        A    No, sir, I don't recall.

15        Q    Okay.  Do you recall Ms. Poole asking

16    you if anyone helped with your search and the

17    answer you gave was no?

18        A    I don't recall that.

19        Q    Okay.  So do you remember anyone

20    helping with you the search or not?

21        A    I don't recall, Mr. Lucas.

22        Q    Well I don't want to watch the whole

23    hour and 17 minutes but there's quite a bit on

24    there where multiple officers searched.

25        A    Yes, sir.
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 1        Q    And I just wanted to clarify that.

 2        A    Yes, sir.

 3        Q    So that was possibly a mistake?  Is

 4    that possible, Mr. Mulcahy, it was a mistake

 5    when you said you had searched alone?

 6             This is kind of hard to hear.  I'm

 7    going to slide this all the way over here to

 8    you, but I want to ask why you commented to

 9    Deputy Horton's comment when he opened my

10    briefcase and said this is documents related to

11    his court case coming up.  And your reply, if

12    I'm correct, was excellent.

13                (Whereupon, video was

14                played back.)

15   BY MR. LUCAS:

16        Q    My question is, what was excellent

17    about going into my private documents?

18        A    I don't recall.  It's been so long.

19        Q    That's fair.  I'll show you a video of

20    you searching inside my vehicle gas cap.

21             My question is, what was you looking

22    for?

23             MR. TUTEN:  Is that a question,

24       Mr. Lucas or are you going to play the

25       video?
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 1             MR. LUCAS:  Yeah, I'm going to

 2       play the video but then my question

 3       would be what was you looking for

 4       inside my gas cap?

 5             THE WITNESS:  Fruits of the crime.

 6       It's reasonable to assume somebody

 7       could put anything in the gas cap,

 8       specifically narcotics.

 9   BY MR. LUCAS:

10        Q    Okay.  Do you need to view that or are

11    you --

12        A    No, sir.

13        Q    Okay.  We're through with that one.

14    Also same situation.  How about underneath the

15    motor compartment of my vehicle?

16        A    Yes, sir.  We had been receiving, you

17    know, information that people were using magnet

18    boxes --

19        Q    Uh-huh.

20        A    -- to store narcotics and stuff like

21    that.

22        Q    And what narcotics would you have been

23    looking for?

24        A    All of them.  I guess it just depends.

25        Q    Do you recall arresting me for driving
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 1   under the influence of alcohol?

 2       A    So at that point in the video I know

 3   what you're referencing.

 4            I had misspoken to you.  Again, based

 5   on my training, knowledge and experience at that

 6   time, you know, based on the totality of the

 7   circumstances surrounding the stop, the odor of

 8   marijuana, the clues I observed during the field

 9   sobriety and ARIDE it led me to believe that you

10   were under the influence of both alcohol and

11   drugs or a combination of the two.

12       Q    What type of drugs?

13       A    I -- I can't give that determination.

14   I'm not a DRE.

15       Q    So how would you come to that

16   conclusion?  How would you come to the

17   conclusion I was possibly under the influence

18   drugs if you didn't have any DRE training?

19       A    Based on my training through advance

20   roadside impairment detection and the clues that

21   were given to me during your exercises.

22       Q    Do you recall what those might have

23   been?

24       A    I don't recall.

25       Q    Okay.  I would like to mark this as
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 1    Exhibit 4.

 2                (Whereupon, Plaintiff's Exhibit

 3                Number 4 was marked for

 4                identification.)

 5   BY MR. LUCAS:

 6        Q    It is the results of your sobriety

 7    test.  If you'll look at that.  It says the

 8    affects is obvious for alcohol, is that correct?

 9        A    Based on my training, knowledge and

10    experience, yes, sir.

11        Q    After what you learned today from the

12    GBI report saying I was negative for alcohol

13    would you say maybe you was wrong?

14        A    No, sir.

15        Q    So the GBI was wrong?

16        A    No, sir.

17        Q    Well --

18        A    It only confirmed my suspicion that --

19        Q    Well, I'm trying to understand if I was

20    arrested for alcohol, you made the statement

21    that I had way too much to drink but the GBI

22    blood results says my results was negative.

23        A    Based on my observations at the time,

24    yes.

25        Q    So would an observation be better than
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 1   a chemical test?

 2       A    So again, like early on I explained I

 3   did a poor job of articulating of what I was

 4   doing to you and also misspoke saying alcohol

 5   only.

 6            Now, had I suspected only alcohol, yes,

 7   I would have done a breathalyzer test.  Yes, I

 8   would have, you know, done everything.

 9            But the clues I was seeing and your,

10   you know, behavior and demeanor suggested

11   otherwise and that's why I decided to read you

12   for blood.

13       Q    But you also, by your observation,

14   assumed I was under of the influence of alcohol

15   to the point where it was illegal, correct?

16       A    So typically through advance roadside

17   impairment detection and training, knowledge and

18   experience different substances can I guess mask

19   themselves as alcohol.  So, for instance,

20   opiates.  Opiates get the same nystagmus as

21   alcohol.

22       Q    Did you suspect me of being on opiates?

23       A    I couldn't make a determination, again,

24   because I'm not a drug recognition expert at

25   that time.
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 1       Q    Looking at everything now, would you

 2   agree with me that you arrested me under false

 3   pretense?

 4       A    No, sir.

 5       Q    So you still said or you still say I

 6   was under the influence of alcohol to the point

 7   where it was illegal by your observations alone?

 8   Watch out now.

 9            MR. TUTEN:  Object to form.  One,

10      you're characterizing facts that are

11      not in evidence.  You were not charged

12      with DUI alcohol, you were charged with

13      DUI drugs.

14            MR. LUCAS:  No, sir.  The tape

15      will clearly play it.  We can play it

16      again.

17            MR. TUTEN:  Mr. Lucas, you can

18      play the tape all you want to but you

19      can read what you were actually charged

20      with.  The criminal records that we

21      produced to you in discovery and Mr.

22      Mulcahy's incident report, which all

23      reflect that you were charged with DUI

24      drugs.

25            MR. LUCAS:  I was arrested for
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 1       under the influence of alcohol.  It's

 2       clearly on the tape.

 3   BY MR. LUCAS:

 4        Q    So under your experience you may have

 5    handled it incorrectly?

 6             MR. TUTEN:  Object to form, again.

 7       Mr. Mulcahy you can answer.

 8             THE WITNESS:  I misspoke, yes.

 9   BY MR. LUCAS:

10        Q    So misspoke in what sense?

11        A    Instead of saying drugs and alcohol, a

12    combination therein, I just quickly said alcohol

13    based on the odor of alcoholic beverages

14    emitting from --

15        Q    What part of my field sobriety test

16    would indicate any type of drug use?

17        A    Horizontal gaze nystagmus.

18             So I observed lack of smooth pursuit

19    and maximum deviation, which would, based on my

20    training, knowledge and experience, lead me to

21    believe that you were around the legal limit for

22    the consumption of alcohol.

23        Q    Are you provided an instrument to test

24    to be more accurate than just your assumption?

25        A    Yes, sir.
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 1       Q    And why was it not used?

 2       A    Again, based on the totality of

 3   circumstances it was reasonable for me to

 4   believe that there was a combination of

 5   substances onboard not just alcohol.

 6       Q    But the breathalyzer machine y'all had,

 7   that's for alcohol, correct?

 8       A    Are you referring to the intoxilyzer?

 9       Q    Yes, sir.  The one you do the little

10   breathalyzer thing with the little blow.

11       A    The PBT.

12       Q    And that tests for alcohol, correct?

13       A    Right.  And the results are only

14   positive or negative for the presence of

15   alcoholic beverages.

16       Q    Do you recall, at the beginning of the

17   sobriety test, you said you was concerned

18   because you smelled alcohol on my breath?

19       A    Yes, sir.

20       Q    Okay.  And you was giving me a field

21   sobriety test based on the smell of alcohol on

22   my breath?

23       A    So standardized field sobriety, the

24   first, you know, which would be the horizontal

25   gaze nystagmus, the walking, turn, and the
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 1   one-leg stand would be indicative alcohol.

 2            And then I would take it just a little

 3   bit further to confirm my suspicions to see if

 4   there were other substances onboard with my

 5   advance roadside impairment detection and

 6   training, which was the lack of convergence in

 7   both eyes, the body tremors, eyelid tremors.

 8            And you estimated 24 seconds to be 30

 9   seconds during modified Romberg.  And that's

10   indicative of your internal clock being sped up

11   and your perception of time is just a little bit

12   off.

13       Q    Let me ask you this, you remember all

14   of that about training but you don't remember

15   how long it takes to do a horizontal gaze?

16       A    No, sir.  It's specific.  I don't

17   remember and I don't want to speak on that.

18       Q    Okay.  So could you have dispelled your

19   assumption of alcohol by using a breathalyzer or

20   confirmed?

21       A    After conducting the ARIDE testing I

22   was confident that there was other substances

23   onboard.

24       Q    Okay.  If the field sobriety test is

25   not done correctly, would that be indication of
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 1   drug use or indication of fault of the

 2   administer?

 3       A    Can you rephrase that.

 4       Q    If the sobriety test is performed

 5   incorrectly, would that be a problem from the

 6   administrator or would that be proof of

 7   intoxication of the suspect?

 8       A    I don't know.  I don't --

 9       Q    So if you had performed the sobriety

10   test incorrectly, then -- how do you say it --

11   failed to perform incorrectly, then obviously

12   you couldn't rely on it for any type of totality

13   to back up your suspicions, correct?

14       A    So you're insinuating that I conducted

15   my testing incorrectly?

16       Q    I'm asking you first.

17       A    No, I didn't.

18       Q    No.  I'm saying if it was done

19   improperly, would that go against totality of

20   the situation that someone was impaired?

21       A    No, sir.

22       Q    So even if it's performed -- not

23   performed accurately or not performed correctly,

24   the results would be the same?

25            Let me clarify it.  If you performed it
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 1    incorrectly, would it have the same standing in

 2    court as if you performed it inaccurately?

 3             MR. TUTEN:  Object to form.  Calls

 4       for a legal conclusion but you can

 5       answer, Ryan.

 6             THE WITNESS:  I mean I get what

 7       you're getting at.

 8             Typically we do it all

 9       step-by-step by the numbers.  So I mean

10       the clues are the clues and they're

11       only clues regarding the totality of

12       everything, driving behavior, your

13       behavior.

14   BY MR. LUCAS:

15        Q    The majority of the information you

16    obtained from the sobriety test comes from

17    horizontal gaze, correct?

18        A    No, sir.

19        Q    No?

20        A    No, sir.

21        Q    What would be the main part of your

22    sobriety test to come to the conclusion if

23    someone's impaired or not?

24        A    The whole test and then, of course, the

25    driving behavior and --
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 1       Q    No, just on the sobriety test.  What

 2   part of the sobriety test would be the most

 3   important?

 4       A    I can't answer that.  That's all --

 5   it's all just a totality thing.

 6       Q    Well, the horizontal gaze, is that one

 7   of the first things you'd learned?

 8       A    Yes.  Yes, sir.

 9       Q    So that's pretty basic for all police

10   officers with the training, sobriety tests, they

11   would know about horizontal gaze?

12       A    Yes, sir.

13       Q    And they would know the approximate

14   time it would take to perform that?

15       A    I'd venture to say that, yeah, at that

16   time if they were, you know, working patrol and

17   everything, yeah, they should be able to answer

18   that question.

19       Q    So you don't recall an average time to

20   perform a horizontal gaze test?

21       A    No, sir, I don't recall.

22       Q    But you recall the signs of failing

23   one?

24       A    Again, they're not -- it's not pass or

25   fail.  It's just a totality of all of the clues
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 1   combined that would believe -- lead me to

 2   believe --

 3       Q    Okay.  So extending the horizontal gaze

 4   past the normal time, would it effect the

 5   outcome of your results?

 6       A    I can't answer that.  I'm not an

 7   expert.

 8       Q    Just for the purpose of pure honesty,

 9   if you had to do it again today, would you have

10   done anything differently?

11       A    I'd articulate it a little bit more of

12   what was going on to you.

13       Q    You would have still charged me for

14   marijuana?

15       A    Yes, sir.

16       Q    And cocaine?

17       A    Yes, sir.

18       Q    Based on --

19       A    Training, knowledge and experience.  I

20   mean it's not my realm to decide what is and

21   what isn't.

22            Those charges get updated as the

23   substances are tested.

24       Q    I thought the charges got applied as

25   the substance was tested not before.  Like if
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 1   you had a --

 2       A    I didn't --

 3       Q    Like you had a substance, you didn't

 4   know if it was heroine, whatever, cocaine, salt,

 5   beach sand you'd have to wait for some type of

 6   lab result to come back to charge an individual.

 7   Isn't that normal procedure?

 8       A    So -- okay, I get what you're getting

 9   at.  A Schedule 2 is what should have been

10   charged.

11       Q    But should it have been charged before

12   a test was done on it to confirm the substance?

13       A    Okay now you're getting into --

14       Q    That's just police procedure.  Would

15   you normally charge someone with something that

16   you don't know what it is?  Because I'm assuming

17   you assumed it was cocaine, correct?

18       A    Based on my training, knowledge and

19   experience at that time, yeah.

20       Q    But you was wrong, correct?

21       A    Per the --

22       Q    How about the alcohol, were you wrong

23   about that?

24       A    So you admitted to drinking alcoholic

25   beverages.  And everybody, of course, downplays.
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 1   It's normal to downplay their --

 2       Q    Is that illegal?

 3       A    -- drinking.  But based off this, you

 4   know, field sobriety testing, you know, either,

 5   one, you were lying to me about how much you had

 6   to drink, or number two, there was other

 7   substances in your system.

 8       Q    You was the one that brought up I

 9   smelled like alcohol, correct?

10       A    Yes, sir.

11       Q    Okay.  Is drinking illegal in Georgia?

12       A    Inherently, no.

13       Q    So what part of my smell of alcohol

14   made you think I was over the legal limit?

15       A    Drinking and operating motor vehicles

16   is against the law.  So that's where we come in

17   to dispel or see where you're at within the

18   legal limit.

19       Q    And that --

20       A    Which would give us, you know, probable

21   cause --

22       Q    Right.

23       A    -- to make an arrest.

24       Q    And that's why you issued a

25   breathalyzer test, correct?
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 1       A    I didn't issue a BBC test.

 2       Q    No, but I'm saying that's why you're

 3   issued one like it's standard equipment.

 4       A    At that time I don't recall if I was or

 5   wasn't issued a PBT.

 6            Some of that stuff is like grant funded

 7   through the state.

 8       Q    So you don't even know if you had one

 9   available?

10       A    We had an intoxilyzer.

11       Q    Okay.  So my question is, if someone

12   has the BAC level of 0.1, is that DUI?

13       A    No.

14       Q    Okay.  What was my BAC?

15       A    Per the lab results, they were

16   negative.

17       Q    So that would be zero, correct?

18       A    (Witness nods head.)

19       Q    So it's safe to assume you was wrong?

20       A    It's safe to assume that I misspoke to

21   you.

22       Q    Is it --

23       A    I should have said drugs and alcohol.

24       Q    -- safe to assume that I was not under

25   the influence of alcohol to a point that is
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 1   illegal?

 2       A    At the time your -- at the time your

 3   blood was drawn and, you know, it's very

 4   possible that you were able to expel the --

 5       Q    Is it possible you were incorrect?

 6   That I wasn't intoxicated to the point I wasn't

 7   legally allowed to drive?

 8       A    No, sir.

 9       Q    So you're saying --

10       A    You were less safe to operate a motor

11   vehicle.

12       Q    So you're saying I was over .08, which

13   is the law, right?

14       A    I can't make that determination on the

15   side of the road because I wasn't a DRE.

16            All I can tell you is the clues that

17   were given to me that led me to believe that you

18   were less safe to operate a motor vehicle.

19       Q    Could you have contacted someone had

20   them come out that maybe had the -- something to

21   verify this?

22       A    There's only a handful of DRE's in the

23   state and at that time --

24       Q    I'm talking breathalyzer?

25       A    Yeah, of course.  But at that time,
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 1   again, I misspoke to you and said just alcohol

 2   when I should have said alcohol and drugs.

 3       Q    Right.  But I'm saying you said I was

 4   past the legal limit of alcohol.

 5       A    When did I --

 6       Q    Specifically alcohol.

 7       A    When did I say that?

 8       Q    When you said I had way too much to

 9   drink to drive and you arrested me for being

10   under the influence of alcohol.  That means you

11   assumed I was over the legal limit, correct?

12       A    Amongst other things, yeah.

13       Q    Okay.  Was you wrong about me having

14   cocaine?

15       A    I don't recall what it tested positive

16   for.

17       Q    Okay.

18       A    I know it was probably Schedule 2,

19   yeah.

20       Q    So you was wrong?

21       A    Yes.  The charge was wrong, yes.

22       Q    And you was wrong about me being past

23   the legal limit of alcohol?

24       A    Yes.

25       Q    Is it also possible you was wrong about
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 1    marijuana.  It could have been hemp?

 2        A    Again, I'm not a marijuana examiner.  I

 3    don't get into the weeds of that.

 4        Q    Okay.  So you charged me with the

 5    alcohol, marijuana, cocaine.  But none of it

 6    you're qualified --

 7        A    At the time, no.

 8        Q    That makes sense.

 9        A    -- up to the examiners and the

10    investigators.

11        Q    I'm going to stop there.

12             MR. TUTEN:  Give me ninety

13       seconds.

14             MR. LUCAS:  Yes, sir.

15                (Whereupon, a short break was

16                taken 4:44 p.m. to 4:45 p.m.)

17                    CROSS-EXAMINATION

18   BY MR. TUTEN:

19        Q    Mr. Mulcahy, would you agree with me

20    that the video we've watched today does not

21    display the entirety of the time you were behind

22    Mr. Lucas?

23        A    Yes, sir.

24        Q    And you'd agree with me that the video

25    we watched today does not show the oak tree with
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 1   all the reflectors on it --

 2       A    Yes.

 3       Q    -- where you first were tipped off to

 4   his driving might be a problem?

 5       A    Yes, sir.

 6       Q    When you got behind Mr. Lucas, you were

 7   able to run his tag, right?

 8       A    Correct.

 9       Q    And when you ran his tag, what

10   information were you given?

11       A    The MVT would return that, you know,

12   his registration was suspended and any other

13   deficiencies with his license which at the time

14   was expired.

15       Q    When someone's licensed expired and

16   their registration's suspended, does that give

17   you reasonable suspicion to pull them over?

18       A    Yes, sir.

19       Q    And that's what you did, right?

20       A    Yes.

21       Q    When you approached Mr. Lucas' vehicle,

22   did you detect any odors emitting from it?

23       A    Yes, sir.  Based on my training,

24   knowledge and experience at that time on my

25   initial approach I detected the odor commonly
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 1   associated with marijuana emitting from the

 2   vehicle.

 3       Q    And when you spoke with Mr. Lucas did

 4   you detect any other odors?

 5       A    Once I removed him from the vehicle and

 6   we talked face-to-face I detected the odor

 7   commonly associated with alcoholic beverages

 8   emitting from his person.

 9       Q    So at the very beginning of this stop

10   you had smelt the odor commonly associated with

11   marijuana and the odor commonly associated with

12   alcohol?

13       A    Yes, sir.

14       Q    At that point you chose to perform a

15   battery of field sobriety tests on him, right?

16       A    Correct.

17       Q    And you walked him through the field

18   sobriety tests which determine both, impairment

19   -- alcohol impairment and drug impairment or

20   chronic impairment, right?

21       A    Correct.

22       Q    Did you perform those tests correctly?

23            MR. LUCAS:  Object to form.  No,

24      I'm kidding.

25            THE WITNESS:  Yes, sir.
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 1   BY MR. TUTEN:

 2        Q    You performed those tests correctly?

 3        A    Yes, sir.

 4        Q    And consistently with the training and

 5    experience that you had at that point?

 6        A    Yes, sir.

 7        Q    Did you shine -- did you perform a

 8    six-minute horizontal gaze nystagmus test on Mr.

 9    Lucas?

10        A    I don't recall the time stamp of it.  I

11    don't recall.  I did perform horizontal gaze

12    nystagmus but as far as timing goes I --  I

13    couldn't tell you how long it took.

14        Q    From the HGN test did you detect four

15    of the six clues --

16        A    Yes.

17        Q    -- that constitute that test?

18        A    Yes, sir.

19        Q    And you performed a walk and turn test?

20        A    Yes, sir.

21        Q    And you detected three of the eight

22    clues that constitute that test?

23        A    Yes, sir.

24        Q    And you performed the one-leg stand

25    test?
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 1       A    Yes, sir.

 2       Q    And you detected two of four clues that

 3   constitute that test?

 4       A    Correct.

 5       Q    And you also determined that he had

 6   lack of convergence in both of his eyes?

 7       A    Correct.

 8       Q    You determined that he had eyelid

 9   tremors?

10       A    Correct.

11       Q    You determined that he had body

12   tremors?

13       A    Correct.

14       Q    And during his modified Romberg, you

15   determined his internal clock was sped up

16   because he estimated 24 seconds to be 30

17   seconds?

18       A    Correct.

19       Q    And while he was performing the

20   modified Romberg he also swayed front to back?

21       A    Correct.

22       Q    The tests we just talked about, lack of

23   convergence, the tremors, the modified Romberg

24   and the swaying, are those more associated with

25   alcohol consumption or the presence of
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 1   narcotics?

 2       A    Presence of narcotics.

 3       Q    So once you had run through that

 4   battery of field sobriety tests, you felt

 5   confident you could place him under arrest for

 6   DUI alcohol and for DUI drugs?

 7       A    Yes, sir.

 8       Q    And that's consistent with what your

 9   findings were?

10       A    Yes, sir.

11       Q    Including the detection of the odors?

12       A    Correct.

13       Q    And his performance on the field

14   sobriety tests?

15       A    Correct.

16       Q    Along with his driving behaviors?

17       A    Correct.

18       Q    And your conversation with him?

19       A    Correct.

20       Q    When you place someone under arrest and

21   tell them what they're under arrest for, is that

22   an official charging document?

23       A    No, sir.

24       Q    It's whatever you end up writing on

25   their citation, right?
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 1       A    Correct.

 2       Q    Or which eventually makes it into your

 3   incident report?

 4       A    Correct.

 5       Q    When you charge someone with a

 6   misdemeanor, what is the typical process for

 7   that?  Are they going to be taken to jail for

 8   that?

 9       A    Depending on what it is.  If it was at

10   that time possession of marijuana, yes.

11       Q    Okay.

12       A    And then, you know, simple traffic

13   infractions, no, but suspended license, yes.  No

14   insurance, your vehicle gets towed.  So it's

15   just -- it all depends.

16       Q    Sure.  When you suspect someone of

17   possessing a Schedule 2 drug like cocaine or

18   possessing marijuana, to the extent that it

19   would be a felony, you do not make a

20   determination whether that felony charge sticks

21   or not, right?

22       A    Correct.

23       Q    What you do is you transport him to the

24   jail and you cite him for it --

25       A    Correct.

0076

 1       Q    -- pending a probable cause analysis?

 2       A    Correct.

 3       Q    Or a first appearance hearing?

 4       A    Correct.

 5       Q    And typically on a charge like that,

 6   you can only hold someone for 48 hours or 72

 7   hours before they have to have a first

 8   appearance hearing, right?

 9       A    Correct.

10       Q    To determine whether the charge can

11   stick or whether it is a valid charge?

12       A    Correct.

13       Q    So explain to me the process for that

14   with a drug charge back when you were at Long

15   County Sheriffs Office, what -- if you picked

16   someone up on the road like Mr. Lucas and

17   suspect them of having drugs, what does the next

18   week for them look like?

19       A    So typically in the narcotic -- the

20   supervisor would notify narcotics investigator

21   and the investigator would make a determination

22   depending on who, what, where, why, when, how,

23   how much it is, if he was going to respond to

24   the scene or not.

25            And those suspected narcotics would be
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 1   taken into custody by me and evidence vouchers

 2   and evidence bags, it'll be all packaged for the

 3   narcotics investigators, which is what happened.

 4            The narcotics investigator should

 5   conduct a preemptive test of the substance to

 6   confirm or deny, you know, Anthrax or cocaine or

 7   methamphetamine or -- but, you know, the powder

 8   was consistent with our training, knowledge and

 9   experience at that time.

10            So, you know, ultimately typically

11   they'll be charged with possession of Schedule

12   2, which I don't -- I don't know why it was so

13   specific for cocaine but that's here nor there.

14            And then warrants would be obtained.

15   You'd be served with the warrants and then

16   they'll be taken before a magistrate judge to

17   see if there's sufficient probable cause to move

18   forward with the case.

19       Q    Okay.

20       A    And they'll be granted bond.  Bond

21   hearing pretty much.

22       Q    Sure.  I'm going to take a step back.

23   Could you describe what the powder looked like

24   as you observed it that night?

25       A    It was a small amount and it was white
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 1   flaky and at that time based on my training,

 2   knowledge and experience I just assumed it was

 3   cocaine.  No tests were taken.  No nothing like

 4   that because at the time that's not my job.

 5       Q    Would a road deputy ever perform a

 6   roadside test like that?

 7       A    If they had the preliminary test, yes.

 8       Q    But if they didn't they'd just get it

 9   to the drug vault?

10       A    Yes, yes.

11       Q    And the narcotics would --

12       A    Yes, sir.  Yes, sir.

13       Q    Okay.  We're kind of going in reverse

14   order here but bear with me.

15            Once you determined that he was likely

16   or you had probable cause that he was driving

17   under of the drugs, driving under of the

18   influence alcohol you placed him in the back of

19   your patrol car, right?

20       A    Yes, sir.

21       Q    And at that point you agree with me

22   that you had probable cause to perform a search

23   of his vehicle?

24       A    Yes, sir.

25       Q    For furtherance of the crime?
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 1       A    Yes.

 2       Q    Be it narcotics?

 3       A    Correct.

 4       Q    Or --

 5       A    Or open containers or --

 6       Q    Sure.

 7       A    Correct.

 8       Q    So that's what you did, right?

 9       A    Correct.

10       Q    And you did find what you believed to

11   be narcotics in the car?

12       A    Correct.

13       Q    And what did you find in the car

14   specifically?

15       A    Suspected marijuana.  To the best of my

16   knowledge I know that marijuana was in there,

17   the suspected marijuana.  But other than that I

18   don't -- I don't recall.

19       Q    Once you take Mr. Lucas to the jail,

20   drop him off, write-up your report.  That's it

21   for your involvement?

22       A    Yes, sir.

23       Q    You don't test the drugs?

24       A    No, sir.

25       Q    You don't get the warrants?
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 1       A    No, sir.

 2       Q    You don't take him to his first

 3   appearance hearing?

 4       A    No, sir.

 5       Q    You're not involved in any of that?

 6       A    No, sir.

 7       Q    Your arrest of Mr. Lucas was

 8   warrantless, is that right?

 9       A    Correct.

10       Q    You never actually got a warrant for

11   him for anything?

12       A    No, sir.

13       Q    That was Mike Ward that handled that?

14       A    Yes.

15       Q    Are you aware of when and how these

16   drugs or suspected substances were tested?

17       A    No, sir.

18       Q    And you would never know that because

19   like you just said that's not your purview?

20       A    Right.

21       Q    You make the initial arrest and then

22   you turn it over to someone else to start the

23   legal process against him?

24       A    Correct.

25       Q    And as far as you're concerned, after
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 1    that initial arrest is made, you're not involved

 2    in the prosecution of Mr. Lucas?

 3        A    No, sir.  Not it being a felony case

 4    unless he was --

 5        Q    Unless there -- go ahead.

 6        A    The, you know, driving under the

 7    influence charge, all that would run.

 8             But I would testify to that part, the

 9    stop and everything, which we did.

10             And then the investigator would testify

11    to the testing and all of that of the

12    substances.

13        Q    I don't know what exhibit this was

14    marked as.  You might have it on --

15             MR. LUCAS:  Yeah, it's been marked

16       as --

17             THE WITNESS:  3.

18   BY MR. TUTEN:

19        Q    At the bottom of Exhibit 3 there is

20    some columns entitled chain of custody.

21        A    Yes, sir.

22        Q    Would you agree with me that on March

23    21st 2019 this document shows that you

24    relinquished a sample of what you suspected to

25    be cocaine and placed it into the drug vault?
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 1       A    Yes, sir.

 2       Q    And this claim of custody also shows

 3   that you never retrieved it again?

 4       A    No, sir.

 5       Q    Now we might be treading the same

 6   ground here.  You were not involved with the

 7   testing of these substances?

 8       A    No, sir.

 9       Q    And you would never be involved in the

10   testing of these substances?

11       A    No, sir.  At that time, no.

12       Q    And you had nothing else to do with the

13   criminal case that was pursued against Mr.

14   Lucas?

15       A    No, sir.

16       Q    Did you assist Investigator Ward in

17   procuring warrants for Mr. Lucas?

18       A    No, sir.

19       Q    Did he ask you to help him?

20       A    No, sir.

21       Q    He didn't ask you to help write his

22   affidavit or anything like that?

23       A    No, sir.

24       Q    Did you even talk to him about it?

25       A    I believe Sergeant Horton just gave him
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 1   a rundown of the stop and stuff.  That's pretty

 2   typical to call and just let them know what's

 3   going on.  What's going to be there.

 4       Q    Sure.

 5       A    Just to give him a heads up.

 6       Q    Did you lie about anything in any

 7   official report you made to any court?

 8       A    No, sir.

 9       Q    And if you misspoke, at any point

10   during this process, you didn't do it

11   intentionally, did you?

12       A    No, sir.

13       Q    You didn't intend to hurt Mr. Lucas?

14       A    No, sir.

15       Q    You didn't intend to deprive him of any

16   kind of civil rights that he has?

17       A    Absolutely not.

18       Q    Because he didn't even know Mr. Lucas?

19       A    Correct.

20       Q    You didn't even know Mr. Lucas?

21       A    Correct.

22       Q    In Georgia, is there a crime call DUI

23   less safe?

24       A    Yes.

25       Q    If you're charged with DUI less safe,
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 1   does your blood alcohol necessarily have to be

 2   .08 or higher?

 3       A    No, sir.

 4       Q    It's just if you are under the

 5   influence of alcohol to the extent that it's

 6   less safe to operate a motor vehicle, correct?

 7       A    Correct.  Yes, sir.

 8       Q    So the fact that Mr. Lucas' BAC may not

 9   have been a .08 --

10       A    Correct.

11       Q    -- is irrelevant to --

12       A    Yes, sir.

13       Q    -- the fact that he was charged with

14   DUI?

15       A    Yes, sir.

16       Q    Alcohol?

17       A    Correct.

18       Q    Or DUI, period.  Because if you look at

19   the charging documents that were brought in this

20   case, he was charged with DUI drugs, is that

21   right?

22       A    Correct.

23       Q    And that's the case that was pursued

24   against him?

25       A    Yes, sir.
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 1        Q    Do you know how Mr. Lucas' criminal

 2    case resolved?

 3        A    No, I don't.

 4        Q    Because you weren't involved in it?

 5        A    Correct.

 6        Q    Did you ever talk to -- well, strike

 7    that.

 8             Beyond the suppression hearing and your

 9    involvement in that, that Mr. Lucas filed in his

10    criminal matter, did you have any communication

11    with the DA's office about this case?

12        A    No, sir.

13        Q    Besides the suppression hearing, have

14    you talked to Mr. Lucas ever since you arrested

15    him?

16        A    No, sir.

17             MR. TUTEN:  That's all I've got

18       right now.  Do you have anything else,

19       Shane?

20             MR. LUCAS:  Yes, sir.

21             MR. TUTEN:  Okay.

22                  REDIRECT EXAMINATION

23   BY MR. LUCAS:

24        Q    Did I just hear you say that you didn't

25    -- you wasn't part of any warrant seeking on my
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 1    behalf?

 2        A    You talking about arrest warrants?

 3    Which --

 4        Q    Any warrants?

 5             MR. TUTEN:  Yeah.

 6             THE WITNESS:  We should have

 7       clarified that.

 8             MR. TUTEN:  Yeah.

 9                (Whereupon, Plaintiff's Exhibit

10                Numbers 5 and 6 were marked for

11                identification.)

12   BY MR. LUCAS:

13        Q    Well because I've got two right here.

14        A    That's a search warrant for your blood.

15        Q    Right.  Search warrant?

16        A    Search warrant.

17        Q    Correct, right.

18        A    But the arrest warrants I wouldn't

19    have.

20        Q    I just said any warrants.  So you

21    misspoke, correct?

22        A    Correct.

23        Q    Okay.  Do you know why the case was

24    dismissed?

25        A    No, sir.
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 1        Q    Is it possible because there wasn't any

 2    marijuana, any alcohol or cocaine?

 3        A    No, sir.

 4        Q    It's not possible?

 5        A    (Witness shakes head.)

 6        Q    So what would lead the DA to dismiss

 7    the case if there was alcohol, marijuana and

 8    cocaine?

 9        A    That's a question for them.

10        Q    So I don't really know how to say it.

11             Obviously Ms. Poole didn't think the

12    evidence was strong enough to continue,

13    apparently.

14             MR. TUTEN:  Object.

15   BY MR. LUCAS:

16        Q    Would you agree with that?

17             MR. TUTEN:  Object to form.  Calls

18       for speculation.  He doesn't know what

19       Ms. Poole's thinking.

20   BY MR. LUCAS:

21        Q    Do you remember the Judge Paul Rose

22    disagreeing with your opinion about me almost --

23    me leaving the roadway, period?

24        A    Correct.  It's in the transcripts, yes.

25        Q    Okay.  So he seen it differently than
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 1   you, correct?

 2       A    But still granted sufficient probable

 3   cause to move forward with the case.

 4       Q    Well he -- no, that was on the license.

 5   That wasn't for the tree incident.

 6            We can go back to the transcript and go

 7   through it and look at it.

 8            But are you positive you got a -- you

 9   called in my license plate before you pulled me

10   over?

11       A    I don't recall.

12       Q    Okay.  Would you be surprised if I had

13   the Dispatch and there was no mention of it

14   until after you pulled me over?

15       A    That's because we have MDT's in our

16   vehicle and I would have ran it prior to.

17       Q    Okay.

18       A    Only my own.

19       Q    -- Dispatch, they tell you what's going

20   on with the tag?  Like if you called in the tag

21   they tell you what the status of the tag is,

22   correct?

23       A    Correct.

24       Q    Would you be surprised to find out

25   there was no mention of it until after you had
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 1   pulled me over?

 2       A    Yes, sir.  That wouldn't surprise me.

 3       Q    So what would be proof that you

 4   actually knew my tag was expired and license was

 5   expired before you pulled me over?

 6       A    That's all GCIC questions.  I just

 7   operate off my MDT and then --

 8       Q    So there's no proof of that is what I'm

 9   saying?

10       A    There's probably proof somewhere.

11       Q    But to your knowledge there's not?

12       A    To my knowledge, no.

13       Q    Okay, all right.  My license was

14   suspended or was it expired?

15       A    Expired.

16       Q    Okay.

17       A    Your registration was suspended.

18       Q    Okay.  And watching the video that we

19   watched earlier, was there anything else seen me

20   do that would indicate probable cause to pull me

21   over?

22       A    Not other than what was mentioned.

23       Q    And you're not surprised it wasn't

24   cocaine?

25       A    No.  I mean I'm surprised it wasn't
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 1    cocaine based on my training, knowledge and

 2    experience at that time.

 3        Q    Are you surprised that my BAC level was

 4    zero?

 5        A    No because it confirmed you were

 6    telling the truth at least about that, having

 7    one drink at Applebee's.

 8        Q    Did you recall making the statement to

 9    the Dispatch that I had had way too much to

10    drink to drive?

11        A    I don't recall.

12        Q    Okay.  Do you recall a lady coming up

13    and tapping on your window, before we left the

14    scene, asking you what you had arrested me for?

15        A    No, I don't recall.

16        Q    Okay.

17             MR. LUCAS:  That's it for now.

18       Thank you, sir.

19             MR. TUTEN:  I've probably got

20       three or four more questions and then

21       I'll be done.

22             MR. LUCAS:  Be nice now.

23                   RECROSS-EXAMINATION

24   BY MR. TUTEN:

25        Q    Mr. Mulcahy, just to clarify for the
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 1   record, you did apply for a search warrant

 2   because Mr. Lucas referred a blood draw,

 3   correct?

 4       A    Correct.

 5       Q    You did not and were not involved in

 6   the procurement of any arrest warrants for Mr.

 7   Lucas?

 8       A    No, sir.

 9       Q    Can you explain to me how the GC --

10   whatever you said --

11       A    Sure.

12       Q    -- system works?

13       A    So most vehicles are equipped with

14   mobile data terminals that have GCIC and their

15   NCIC, which is -- they're acronyms for Georgia

16   crime and national crime -- and I don't want to

17   misspeak -- but all that information is

18   compiled.

19            For instance, his registration, if I

20   were to run his tag it would give me all the

21   information that I would need to see if they had

22   insurance.  If their registration was okay.  If

23   it was a tag for a different vehicle.  If it --

24   you know, name it, here.

25            So as you can tell, you know, other
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 1   deputies were out stopping cars at the time, you

 2   know, I was following Mr. Lucas and I probably

 3   just leaned over, got all the information I

 4   needed to and then, you know, called out the

 5   information, where I was for the stop and stuff

 6   like that, so.

 7            You know, typically at the end, so

 8   there's record of it being towed, I would call

 9   Dispatch on the radio and give them all the

10   information from the vehicle, the tag, license,

11   what tow company or they'll tell us what tow

12   company and then there'll be a tow sheet issued

13   for them.

14            But yeah, all that information is on

15   GCIC.  I don't have to run anything through

16   Dispatch.

17       Q    So explain to me, just practically, the

18   mechanics of how that works.  If you're behind

19   him, is it an automated thing where it reads his

20   tag or do you have to actually manually enter in

21   the tag number?

22       A    So on that vehicle, that specific

23   vehicle I did have tag readers.

24       Q    Uh-huh.

25       A    But they were not operational.
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 1       Q    Okay.

 2       A    So some vehicles are equipped with tag

 3   readers.  But no, I had to go up on it and punch

 4   it in and that's when it would have returned,

 5   you know, registration suspended, license

 6   expired.

 7       Q    And you did that while you were

 8   following behind --

 9       A    Correct.

10       Q    -- Mr. Lucas?

11       A    Correct.

12       Q    And got that information readout?

13       A    Correct.

14       Q    And it's -- even if you didn't relay it

15   to Dispatch immediately, is that something you

16   would -- well strike that.

17            That's not -- I think you just

18   testified that's not something you would relay

19   to Dispatch immediately?

20       A    Not immediately, no.  Especially if

21   there's other things going on or calls coming

22   out or stuff like that then I'll do what I need

23   to do and keep -- or I just call 1038.  If they

24   respond they respond.  If they don't, it is what

25   it is, which it sounds like this is one of those
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 1    situations.

 2        Q    Right.

 3        A    Either my radio didn't key and they

 4    didn't hear me call it out but, you know,

 5    typically you'll give, you know, your location,

 6    the tag number and what you're doing.

 7        Q    Sure.  And in this situation where you

 8    had observed erratic driving behaviors and that

 9    was your primary focus, would it be top of mind

10    for you to call out whether his tag was

11    suspended or his license was expired?

12        A    No, sir.

13        Q    Not until you'd actually stopped him

14    and initiated the traffic stop --

15        A    Correct.

16        Q    -- and spoken with him and gotten his

17    license?

18        A    Correct.  Correct.

19             MR. TUTEN:  Nothing further for

20       me.

21             MR. LUCAS:  Can I have one more

22       and that's it?

23             MR. TUTEN:  Sure.

24                  REDIRECT EXAMINATION

25   BY MR. LUCAS:
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 1       Q    Why would you have recorded me before

 2   you activated your blue lights?

 3       A    Based on what I observed -- so we're

 4   taught that, you know, the camera goes back X

 5   amount of minutes.

 6            So, you know, when you're looking at a

 7   potential DUI case which, you know, obviously we

 8   were, I wanted to catch not only what caught my

 9   attention, a/k/a that longer video, and then

10   your driving behaviors down Darwell Long so

11   there would be sufficient evidence of what was

12   observed.  Now, does the camera do a good job of

13   that?  Absolutely not.

14       Q    So you was recording me before I ever

15   made any type of possible traffic violation?

16       A    No, sir.  I hit record to insure for

17   this reason.

18       Q    Yeah.  When did you hit record?  Excuse

19   me.

20       A    As soon as and I saw you run off the

21   road because I knew we'd catch that.

22       Q    That was at the tree?

23       A    Yes, sir.  Yes, sir.

24       Q    So --

25       A    And then it records X amount of minutes
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 1   before that.

 2       Q    -- how long before?

 3       A    I -- I don't recall.  Some say 30

 4   seconds.  Some say minutes.  Some say two

 5   minutes.  Some say it's always recording.  I

 6   have no idea.  I can't -- I can't testify.  I'm

 7   not an expert on that.

 8       Q    So there's nothing strange about you

 9   recording me the whole time you seeing me?

10       A    No, sir.

11       Q    Okay.

12       A    No, sir.

13            MR. LUCAS:  That's it.

14            MR. TUTEN:  All right.  Thank you.

15            We'll take an E-Tran.

16            MR. LUCAS:  And I would like it

17      expedited.

18               (RESERVED SIGNATURE.)

19               (Whereupon, the deposition of

20               Ryan Mulcahy was concluded at

21               approximately 5:09 p.m.)

22

23

24

25
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 2

 3   STATE OF GEORGIA:

 4   CHATHAM COUNTY:

 5

 6            I, Kyle J. Saniga, Court Reporter and

 7   Notary Public in and for the above county and

 8   state, do hereby certify that the foregoing

 9   testimony was taken before me at the time and

10   place herein-before set forth; that the witness

11   was by me first duly sworn to testify to the

12   truth, the whole truth, and nothing but the

13   truth, that thereupon the foregoing testimony

14   was later reduced by computer transcription; and

15   I certify that this is a true and correct

16   transcript of my stenographic notes so taken.

17            I further certify that I am not of

18   counsel to either party, nor interested in the

19   event of this cause.

20

21

22                      ____________________________

23                      Kyle J. Saniga, CCR
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 3            Pursuant to Article 8.B. of the Rules
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 5   of the Judicial Council of Georgia, I make the

 6   following disclosure:

 7            I am a Georgia Certified Court Reporter.

 8   I was contacted by my office of Coastal Court

 9   Reporting, Inc. to provide court reporting

10   services for this deposition.

11            I will not be taking this deposition

12   under any contract that is prohibited by

13   O.C.G.A. 15-14-37(a) and (b).

14            I have no contract/agreement to provide

15   reporting services with any party to the case,

16   any counsel in the case or any reporter or

17   reporting agency from whom a referral might have

18   been made to cover the deposition.

19            I will charge its usual and customary

20   rates to all parties in the case, and a

21   financial discount will not be given to any

22   party to this litigation.

23
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                   Date: August 21, 2024
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          1                (Disclosure was made pursuant to



          2                O.C.G.A. annotated 9-11-28



          3                (c) and (d) and 15-14-37



          4                (a), (b) and (c).)



          5                      RYAN MULCAHY,



          6   having been produced and first duly sworn as a



          7   witness, testified as follows:



          8                  DIRECT EXAMINATION



          9   BY MR. LUCAS:



         10        Q    How do you do, Mr. Mulcahy?



         11        A    Good.  How are you?



         12        Q    Good.  Can you state your full name,



         13    please.



         14        A    Ryan Christopher Mulcahy.



         15        Q    Who is your employer?



         16        A    I'm currently working for RTS Homes.



         17        Q    How long have you been employed by the



         18    Sheriffs Office of Long County?



         19        A    I was there approximately four years.



         20        Q    Okay.  And what was your job title?



         21        A    I worked as a road deputy and then was



         22    promoted to Narcotics.



         23        Q    Okay.  As an deputy, please define your



         24    work -- working understanding of probable cause.



         25        A    Probable cause is -- would lead a
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          1    reasonable prudent person to believe a crime is



          2    or has been committed.



          3        Q    Is that your full answer --



          4        A    Yes, paraphrased.



          5        Q    -- definition of probable cause?  You



          6    said yes, correct?



          7        A    Yes.



          8        Q    Allow me take you back to the events of



          9    March 21st 2019.  It was in the evening when you



         10    stopped me, the plaintiff in this case, when I



         11    was driving on Darwell Long Road where it



         12    changes from Palmer Road at the four-way



         13    intersection of Lanier --



         14             MR. TUTEN:  Object to the form.



         15       Mr. Lucas, you should ask a question,



         16       not give a narrative.



         17             MR. LUCAS:  Okay.  Thank you.



         18   BY MR. LUCAS:



         19        Q    Is it true, back in March 21st 2019,



         20    was the evening when you stopped me, the



         21    plaintiff in this case, when I was driving on



         22    Darwell Long Road where it changes from Palmer



         23    Road to Lanier Road at the four-way



         24    intersection?



         25        A    Yes.
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          1        Q    Okay.  I want to ask you a few



          2    questions about that night.  Okay?



          3             You have -- I don't think it's marked



          4    but Exhibit 1 -- which is the transcript of the



          5    probable -- I mean of the Motion to Suppress



          6    hearing --



          7        A    Yes, sir.



          8        Q    -- that was held on July 19th 2021.



          9                (Whereupon, Plaintiff's Exhibit



         10                Number 1 was marked for



         11                identification.)



         12             MR. O'CONNOR:  For the record, are



         13       you marking the whole book as Exhibit



         14       1?



         15             MR. LUCAS:  No, sir.  It's divided



         16       up in there.



         17             MR. O'CONNOR:  All right.  Are the



         18       sections --



         19             MR. LUCAS:  Yes, sir.



         20             MR. O'CONNOR:  -- numbered?



         21             MR. LUCAS:  I haven't numbered



         22       them yet.  I left them blank with a



         23       divider page in between each section.



         24   BY MR. LUCAS:



         25        Q    Would you like me to mark that for you,
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          1    please?



          2        A    Sure.



          3        Q    Thank you, sir.



          4             MR. O'CONNOR:  For the record



          5       he'll read and sign.



          6   BY MR. LUCAS:



          7        Q    Do you recall providing testimony



          8    related to your arrest of me, the plaintiff in



          9    this case, in front of Judge Charles Paul Rose



         10    at the Motion to Suppress hearing?



         11        A    Yes, sir.



         12        Q    Okay.  Let me okay turn your attention



         13    to page seven of the Motion to Suppress hearing



         14    transcript.



         15             Start at line 20 through 25.  Let me



         16    read your answer out loud on the record for the



         17    Motion to Suppress hearing and tell me if I've



         18    read your testimony correctly.



         19             Yes, ma'am.  So I just --  I just left



         20    a call.  I believe it was a 1090 and Palmer



         21    Place and I was heading toward Rye Patch to go



         22    patrol to the area.  And that's when I came to



         23    the intersection of Darwell Long and Monticello



         24    and Lanier Road and that is where I met Mr.



         25    Lucas at the four-way intersection.  Did I read
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          1    that correctly?



          2        A    Correct.



          3        Q    Okay.  Continue to page eight.  1



          4    through 13.  You want to read the question --



          5    answers down to line 13 where you answer.  Your



          6    answer is initially no.



          7             And when you say 'met' what do you mean



          8    by that?  Like at the four-way intersection.



          9    That's where we -- where our paths crossed.



         10             Okay.  And so you observed he was



         11    driving.  Was he driving or walking?



         12             Yes.  He was driving.



         13             Okay.  And what was he driving?



         14             A truck.  I believe it was a GMC



         15       Chevy Silverado.



         16             Now, when you saw this vehicle,



         17       were you, for any reason, interested in



         18       it or were you just behind it or beside



         19       it or what was the situation?



         20             Initially no.



         21             Did I read that correctly?



         22        A    Yes.



         23        Q    So I did read that section correctly,



         24    right?



         25        A    Correct.
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          1        Q    Looking across the four-way



          2    intersection at that moment, you would agree



          3    that you did not have any probable cause to



          4    suspect me of any criminal suspicious activity.



          5    Am I correct?



          6        A    Correct.



          7        Q    All right.  Let me take your attention



          8    to page six of the hearing transcript where the



          9    attorney first stated -- asked you a question.



         10    Okay?



         11             From page six all the way through page



         12    eight and the sections that we just discussed,



         13    do you see that there is no mention that you or



         14    even that you are even looking at your own



         15    police report from that day as you testified at



         16    the Motion to Suppress hearing?



         17        A    Can you rephrase that question for me?



         18        Q    Okay.  If you'd look back from page six



         19    through page eight --



         20        A    Uh-huh.



         21        Q    -- of this section that we've just



         22    discussed, do you see that there is no mention



         23    that you are even looking at your own police



         24    report from that day as you've testified at the



         25    suppressive hearing?
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          1        A    All right, so I'm going to answer your



          2    question with a question.  So you're -- you're



          3    asking if I see that I testified that I was



          4    reading from my report?



          5        Q    No, sir.  I asked do you see that you



          6    wasn't reading from your report while you



          7    testified from page six to page eight?



          8             MR. TUTEN:  Mr. Lucas, I'm going



          9       to object to form.



         10             MR. LUCAS:  Uh-huh.



         11             MR. TUTEN:  Because I think you're



         12       really asking him to speculate whether



         13       he was reading from his report and -- I



         14       mean the transcript says what it says.



         15       But if he can't define whether he was



         16       reading his record from that or not.



         17             MR. LUCAS:  Let me rephrase then.



         18   BY MR. LUCAS:



         19        Q    Do you recall if you was reading from



         20    your police report or was it memory?



         21        A    I don't recall.



         22        Q    Okay.  But -- okay.  So yet, two years



         23    later, at the suppressive hearing you were still



         24    able to recall the make and model of my truck as



         25    you sat across from me at the intersection,
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          1    correct?



          2        A    Line eight page eight clearly says a



          3    truck.  I believe it was a GMC should say or



          4    Chevy Silverado.



          5        Q    Okay.



          6        A    I wasn't sure what your vehicle was.



          7        Q    And you will agree that even before you



          8    put your eyes on my truck at the stop sign that



          9    evening, your department was told to



         10    specifically be on the lookout for me, Edward



         11    Shane Lucas, as I was suspected of criminal



         12    activity of night hunting.  Agreed?



         13        A    So I can explain that a little further.



         14             Like during shift changes and stuff



         15    like that bulletins are given for certain things



         16    that come from certain people and at that time



         17    your name had come up in briefing.



         18             And it was alleged that you had been



         19    night hunting and to -- that you may or may not



         20    have ran from a game warden and got away and



         21    just to, you know, be on the lookout for you.



         22             I had never seen you, seen a picture of



         23    you, knew what you drove until that day



         24    specifically.



         25        Q    What -- what timeframe did this alleged
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          1    night hunting running from the DNR occur?



          2        A    I don't recall.



          3        Q    So you don't -- you don't recall if it



          4    was recent?  Past?  That day?  Two years



          5    earlier?



          6        A    No, sir.



          7        Q    Okay.  Do you admit that the moment you



          8    saw me that night at the intersection, seeing me



          9    alone just at the intersection doing nothing



         10    already caused you to assist some type of law



         11    enforcement presence against me?



         12        A    No, sir.



         13        Q    The idea that I was engaged in a



         14    suspected criminal activity of night hunting,



         15    would you say this idea, alone, consisted your



         16    probable cause for pulling me over?



         17        A    No, sir.



         18        Q    All right.  Go back to the suppressive



         19    hearing.  Turn to page eight lines ten through



         20    15 and I'll read aloud.



         21        A    Can I clarify something for him?



         22             MR. TUTEN:  Let's just wait until



         23       the end.



         24   BY MR. LUCAS:



         25        Q    Now, when you saw his vehicle, were
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          1    you, for any reason, interested in it or were



          2    just behind it, beside it or what was the



          3    situation?  Did I read that correctly?



          4        A    What lines again?



          5        Q    10 through 15.



          6        A    Okay.



          7        Q    You want me to read it again?



          8        A    No.



          9        Q    So I did read that correctly?



         10        A    Yes.



         11        Q    All right.  Same page, page eight lines



         12    13 through 21.



         13             Initially no.  Until he pulled off and



         14    I got behind him I started observing him not



         15    maintaining his lane.  He was touching the



         16    center line.



         17             Uh-huh.  And then as we approached the



         18    curb on Darwell Long where the big oak tree is I



         19    observed him leave the roadway and come



         20    extremely close to striking that tree and snatch



         21    the wheel back and that's when I was like, okay,



         22    something's going on here.  Did I read that



         23    correctly?



         24        A    Correct.



         25        Q    Okay.  We're going to watch the entire












�

                                                                       15







          1    time you were following me that evening up until



          2    the time you actually pulled me over and was



          3    communicating with me.  Okay?



          4        A    (Witness nods head.)



          5        Q    I know this is a small.  We'll kind of



          6    slide it around or whatever we need to do.



          7        A    No, that's fine.



          8                (Whereupon, video was



          9                played back.)



         10   BY MR. LUCAS:



         11        Q    If you really can see me do anything



         12    that consists of me running off the road, please



         13    let me know so I can mark that spot on the



         14    video.



         15             We can replay it but can you please



         16    identify the place on the video where I ran off



         17    the road so that we can later show the jury.



         18             But I would like to jump ahead a bit.



         19             Let me take you to time stamp 1 hour



         20    and 13 minutes through 1 hour and 13:46.



         21             It'll take me a second here.



         22                (Whereupon, an off-the-record



         23                discussion was held from 3:16 p.m.



         24                to 3:17 p.m.)



         25   BY MR. LUCAS:
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          1        Q    Would you agree that your memory of



          2    tailing me and watching me go off the road would



          3    have been better as you were telling the officer



          4    your observation as compared to two years later



          5    at the Motion to Suppress hearing?



          6        A    One more time.



          7        Q    I said would you agree that your memory



          8    of tailing me and watching me go off the road



          9    would have been better as you was telling the



         10    Georgia State Patrol officer as compared to



         11    two years letter at the Motion to Suppress



         12    hearing?



         13        A    Yeah.



         14        Q    Okay.  Understand I'm in no hurry and



         15    we can play it as many times as you want so you



         16    can get a good look at it.



         17                (Whereupon, video was



         18                played back.)



         19   BY MR. LUCAS:



         20        Q    Who was you speaking to there, sir?



         21        A    (Witness shakes head.)



         22        Q    You can grab it or whatever you need to



         23    do with it.



         24        A    I don't recognize him.



         25        Q    Okay.  When you saw me go off the road
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          1    as you described it while following me, did you



          2    have probable cause in what you observed and



          3    recorded per the objective video that showed



          4    what my vehicle was actually doing?



          5             MR. TUTEN:  Object to form.  It's



          6       a compound question and it's calling



          7       for a legal conclusion.



          8   BY MR. LUCAS:



          9        Q    Did you have probable cause when you



         10    served me and did you have recording per the



         11    objective video showing my vehicle actually



         12    leave the road?



         13             MR. TUTEN:  Object to form, calls



         14       for a legal conclusion but Ryan, you



         15       can answer.



         16             THE WITNESS:  Okay.  Initially



         17       that's what drew my attention to your



         18       vehicle is watching what I observed as



         19       the right side of your vehicle kicking



         20       dust and gravel up, which led me to



         21       believe that you were off the roadway.



         22             Now, the video didn't show it,



         23       which later ADA Poole and one of the



         24       other ADA's got with me and they said



         25       that they slowed the video down and
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          1       observed what we were -- what I was



          2       talking about.



          3             But I thought I was very clear



          4       that the dash cameras don't do the



          5       greatest of job showing what our naked



          6       eye sees from the vehicle.



          7   BY MR. LUCAS:



          8        Q    So you're saying that you did have



          9    probable cause because of that particular



         10    incident where I kicked up the dust?



         11             MR. TUTEN:  Same objection but you



         12       can answer.



         13             THE WITNESS:  That's what drew my



         14       attention to you and that's that made



         15       me, you know, close the distance, run



         16       your tag, see who you were, observe



         17       that your registration was suspended



         18       and your licensed was also expired.



         19   BY MR. LUCAS:



         20        Q    So you're testifying that would give



         21    you probable cause?



         22             MR. TUTEN:  Same objection.  You



         23       can answer.



         24             THE WITNESS:  Yes.



         25   BY MR. LUCAS:
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          1        Q    Okay.  Do you agree that Judge Paul



          2    Rose had a different opinion of the video?



          3             MR. TUTEN:  Object to form, calls



          4       for speculation but you can answer.



          5             THE WITNESS:  One more time.



          6   BY MR. LUCAS:



          7        Q    I said, would you disagree that Judge



          8    Paul Rose had a different opinion of the video?



          9        A    Yes, I would agree.



         10        Q    Do you recall what his opinion was?



         11        A    No, I do not.



         12        Q    Okay.  On that same night, March 21st



         13    2019, how, on this date, did you know that my



         14    mother owned a moving company and where it was



         15    located?



         16        A    Say that again?



         17        Q    On the night of March 21st 2019, how,



         18    on this date, did you know that my mother owned



         19    a moving company and where it was located?



         20        A    March 13th of what year?



         21        Q    March 21st 2019, the night of the



         22    arrest.



         23        A    I don't recall stating -- making those



         24    statements.



         25        Q    Okay.  Would you agree that you had
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          1    personal information about me and my family that



          2    I had never shared with you?



          3        A    Ask that again.



          4        Q    Do you agree that you had personal



          5    information about me and my family that I had



          6    never shared with you?



          7        A    No.  Disagree.



          8        Q    Okay.  I want to play a section of the



          9    video and ask you about it.  We'll go to time



         10    stamp 113.



         11                (Whereupon, video was



         12                played back.)



         13   BY MR. LUCAS:



         14        Q    Would you want to hear that again?



         15        A    Had we spoken prior to that point?



         16        Q    Not to my knowledge.  I've never met



         17    you.



         18        A    On the traffic stop.



         19        Q    Yes.  That was at the end of it.



         20        A    And I was wrapping up searching your



         21    vehicle due to the odor of marijuana and there



         22    was documents in your vehicle that led me to



         23    believe you worked for Lucas Moving Company.



         24        Q    What documents was those?



         25        A    I don't recall.
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          1        Q    Okay.  So do you agree that in this



          2    section we just played, you did tell a gentleman



          3    that my mother owned a moving company and you



          4    confirmed to him its whereabouts in town?



          5        A    Play it again.  I guess I wasn't -- I



          6    didn't hear that.



          7                (Whereupon, video was



          8                played back.)



          9             THE WITNESS:  So what's your



         10       question?



         11   BY MR. LUCAS:



         12        Q    Do you agree that this section just



         13    played, you tell the other gentleman that my



         14    mother owned a moving company and you confirmed



         15    to him it's whereabouts in town?



         16        A    I would say I confirmed that your



         17    mother owned a moving company.  And probably



         18    based off of information in your vehicle it was



         19    reasonable to assume it was in Hinesville.



         20        Q    And you're saying you got this



         21    information out of my truck?



         22        A    I don't recall.



         23             MR. TUTEN:  Don't guess if you



         24       know.



         25             THE WITNESS:  I don't recall.
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          1   BY MR. LUCAS:



          2        Q    Did you just say, previously, that you



          3    acquired that information from finding documents



          4    in my vehicle?



          5        A    That would explain why I knew to tell



          6    that gentleman that, yes.



          7        Q    So you do recall?



          8        A    No, I don't recall actually physically



          9    seeing documents, no but business cards.



         10        Q    So you're assuming the information came



         11    out of my truck?



         12        A    It's reasonable for me to believe, yes.



         13    Because I've never had any interactions with you



         14    other than a short briefing in passing.



         15        Q    Okay.  Not through the Disney channel



         16    or ESPN through the sheriffs office you heard



         17    that I am suspected of criminal activity of



         18    night hunting before you ever pulled me over,



         19    correct?



         20        A    Correct.



         21        Q    Did you tell Dispatch, prior to pulling



         22    me over, that I did some strange pull-off or



         23    just passed the intersection, which gave you



         24    reason to follow me because it seemed odd or



         25    particular?  Am I right about that?
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          1        A    I don't recall.



          2        Q    And you never told -- did you ever tell



          3    Dispatch, prior to pulling me over, that I



          4    almost hit a tree by leaving the road within



          5    seconds of leaving the stop sign at Monticello?



          6        A    I don't recall.



          7        Q    Would you agree that you overstated or



          8    exaggerated what you saw when you were following



          9    to the first officer that arrived on the scene



         10    that night?



         11        A    One more time.



         12        Q    Would you agree that you overstated or



         13    exaggerated what you saw when you were following



         14    me to the first officer that arrived on the



         15    scene that night?



         16        A    No.



         17        Q    Okay.  I'm going to play a little



         18    segment of the video once he gets it ready.



         19             Who was the officer that assisted you?



         20        A    I believe it was Trooper Hashtown and



         21    Sergeant First Class Horton.



         22        Q    Okay.  Thank you.  Do you agree that



         23    you told him that you were behind me when you



         24    saw me off the road and nearly pummeled a tree



         25    that had reflectors on it?
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          1                (Whereupon, video was



          2                played back.)



          3   BY MR. LUCAS:



          4        Q    That was you, correct?



          5        A    Yes.  So you're asking if I exaggerated



          6    that?



          7        Q    Yes.



          8        A    No.



          9        Q    Okay.  Again, your memory about



         10    following me and watching me drive off the road



         11    and nearly pummeling a tree would have been much



         12    sharper and clearer when you were telling the



         13    officer what you claim to have seen than it



         14    would have been two years later.  Agreed?



         15        A    That's correct.



         16        Q    Okay.  Have you viewed the video since



         17    the Motion to Suppress hearing?



         18        A    Yes.



         19        Q    Does any of this video from your



         20    cruiser show me leave the roadway before the



         21    moment you pulled me over?



         22             Now, if you want to watch the video



         23    again, the first initial two minutes before you



         24    answer, that's fine, too.  I mean I know it's



         25    been awhile.
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          1        A    So the video that we have is not the



          2    video that was shown at the suppression hearing.



          3        Q    Why would that be?



          4        A    I -- no earthly idea.



          5        Q    So you're saying there's parts missing



          6    from this evidence?



          7             MR. TUTEN:  Let's go off the



          8       record for a second.



          9             MR. LUCAS:  Sure.



         10                (Whereupon, an off-the-record



         11                discussion was held.)



         12             THE WITNESS:  That specific video,



         13       no.  No, sir.



         14   BY MR. LUCAS:



         15        Q    Okay.  So this video, in particular,



         16    you would admit it doesn't show evidence that



         17    amounted to probable cause.  Does it?



         18             MR. TUTEN:  Object to form, calls



         19       for a legal conclusion but you can



         20       answer.



         21             THE WITNESS:  Ask that question



         22       again.



         23   BY MR. LUCAS:



         24        Q    You will admit that the video that



         25    we're viewing, up to the time you actually
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          1    stopped me, does not contain any objective



          2    evidence that would amount to probable cause?



          3             MR. TUTEN:  Object to form, calls



          4       for a legal conclusion.  You can



          5       answer.



          6             THE WITNESS:  This specific video,



          7       again, the video is not going to show



          8       what I see with my eye, unfortunately.



          9             But there was a couple times where



         10       you had weaved within -- within your



         11       lane on Darwell Long.



         12   BY MR. LUCAS:



         13        Q    Does any part of this video show me



         14    leave the roadway?



         15        A    Not leave the roadway, no, sir.



         16        Q    Thank you.  Had I done anything



         17    consistent with night hunting at the moment you



         18    stopped me?



         19        A    No, sir.



         20        Q    Yet you do comment and remark about me



         21    having night vision while you were searching my



         22    truck, correct?



         23        A    Correct.



         24        Q    So you knew the department was on the



         25    lookout for me, correct?
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          1        A    Mr. Lucas, we're on the lookout for a



          2    lot of people at any given time.



          3        Q    I'm talking about me specifically,



          4    Edward Shane Lucas.



          5        A    I was aware, yes, that you may or may



          6    not.  You allegedly were involved in criminal



          7    activity, yes.



          8        Q    Okay.  And you did know about my mother



          9    owning a business and its address?



         10        A    I'm going to agree to knowing your mom



         11    owned a business but not its address.



         12        Q    Okay.  And you was also aware --



         13        A    Not prior to that stop.  Not prior to



         14    that stop.



         15        Q    Okay.  And you were even aware, on your



         16    own, about your law enforcement department



         17    beating up my girlfriend.  Am I right?



         18             MR. TUTEN:  Object to form,



         19       relevance.



         20   BY MR. LUCAS:



         21        Q    Let me take you there.



         22             MR. TUTEN:  You can answer but --



         23             THE WITNESS:  Okay.



         24             MR. TUTEN:  Ask it again.



         25             THE WITNESS:  Repeat the question
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          1       again, Mr. Lucas.



          2   BY MR. LUCAS:



          3        Q    Did you have prior knowledge, before



          4    pulling me over, the law enforcement department



          5    beat up my girlfriend?



          6        A    I had heard there was an incident at a



          7    road check.



          8        Q    Involving me?



          9        A    Involving what was the name?  A Ms. --



         10    what -- Rohaus maybe. (Phonetic) And that she



         11    failed to comply with lawful commands, therefore



         12    she was taken into custody.



         13        Q    And how did you know she was connected



         14    to me?



         15        A    Were you on scene at that time?



         16        Q    I'm just concerned about how do you



         17    know she's connected to me, sir?



         18        A    I don't recall.



         19        Q    Okay.  Play that part of the video,



         20    please.



         21                (Whereupon, video was



         22                played back.)



         23   BY MR. LUCAS:



         24        Q    Would you find it strange, Deputy



         25    Mulcahy, if a deputy, who you do not know, has
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          1    this amount of knowledge about your mother, your



          2    girlfriend and the idea that you're a criminal



          3    suspect for doing some illegal night hunting



          4    before you ever pulled me over?



          5        A    One more time.



          6        Q    Would you find it strange if a deputy,



          7    who you do not know, has this amount of



          8    knowledge about your mother, your girlfriend and



          9    the idea that you are a criminal suspect for



         10    doing some illegal night hunting before he ever



         11    pulls you over?



         12             MR. TUTEN:  Object to form.



         13       You're asking him to speculate how



         14       you're feeling.  You can answer, Ryan.



         15             THE WITNESS:  I didn't even know



         16       what you looked like, man, what you



         17       drove, anything.



         18             I mean this is all alleged.  Until



         19       you gave me a reason to interact with



         20       you I'm not just going to go out of my



         21       way looking for you.  Does that make



         22       sense?  So no.



         23   BY MR. LUCAS:



         24        Q    Okay.  So when you said you was aware



         25    of what I was talking about --
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          1        A    Uh-huh.



          2        Q    -- on what we just played on the video.



          3        A    Uh-huh, verbal judo.



          4        Q    How was that possible?  Where did you



          5    become -- where did you come about this



          6    information?



          7        A    Perhaps we were just talking on the



          8    side and I was just agreeing with you.  Not that



          9    I had prior knowledge or anything like that.



         10        Q    I believe you answered, if I'm correct,



         11    that you knew what I was talking about.  You was



         12    aware of what I was talking about?



         13        A    Uh-huh.  Yeah.



         14        Q    Okay.  Do you admit that you were



         15    optimistically looking for fruits of the crime



         16    from the search you intended to conduct of my



         17    truck, correct?



         18        A    Can you rephrase that?



         19        Q    And you do admit that you were



         20    optimistically looking for fruits of the crime



         21    from the search you intended to conduct of my



         22    truck?



         23        A    I was conducting a probable cause



         24    search of your vehicle.



         25        Q    Play that part, please.
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          1                (Whereupon, video was



          2                played back.)



          3   BY MR. LUCAS:



          4        Q    Let me ask you a truly hypothetical



          5    question, okay?



          6             Do you agree that if a law enforcement



          7    officer singled out one specific person from the



          8    public and created false observations to give



          9    himself probable cause to arrest a subject, that



         10    would be a constitutional violation.  Would you



         11    agree?



         12             MR. TUTEN:  Object to form.  Calls



         13       for a legal conclusion.  You can answer



         14       if you know.



         15             THE WITNESS:  Mr. Lucas, I had



         16       probable cause to stop you.



         17             On three different -- you know,



         18       two -- two being your license being



         19       expired and your registration being



         20       suspended.



         21   BY MR. LUCAS:



         22        Q    My license was expired.  You knew that



         23    before you pulled me over?



         24        A    I don't recall but typically it does



         25    show up in GCICS the standing.
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          1        Q    So you knew I was driving the vehicle



          2    before you pulled me over?



          3        A    Just the tag's registered to you, so,



          4    it's reasonable to assume.



          5        Q    It's possible anybody could have been



          6    driving --



          7        A    Oh absolutely.



          8        Q    Okay.  So back to the question, if one



          9    person was singled out from the public and



         10    created false observations to give himself



         11    probable cause to arrest a subject, would that



         12    be a constitutional violation?



         13             MR. TUTEN:  Object again to form



         14       for calling for a legal conclusion and



         15       being irrelevant but you can answer if



         16       you know the answer.



         17   BY MR. LUCAS:



         18        Q    Simple yes or no.



         19             MR. TUTEN:  Don't guess.



         20             THE WITNESS:  I did a poor job of



         21       articulating to you what was going on



         22       at that time.



         23             Initially, when I walked up to



         24       your window I detected the odor



         25       commonly associated with marijuana
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          1       emitting from the vehicle.



          2             So that, in the State of Georgia,



          3       is sufficient probable cause to conduct



          4       a search of your vehicle before it's



          5       turned back over to anybody.



          6   BY MR. LUCAS:



          7        Q    Okay.  I'm going to ask it a little



          8    different.



          9             If one specific person from the public



         10    can create false observations to give himself



         11    probable cause for an arrest of the subject,



         12    that would be a constitutional violation, yes or



         13    no?



         14             MR. TUTEN:  Object to form.



         15       Again, calls for a legal conclusion.



         16             THE WITNESS:  I'm not going to



         17       answer that.



         18   BY MR. LUCAS:



         19        Q    You refuse to answer yes or no?



         20        A    I'm not understanding what you're



         21    trying to say here.



         22        Q    I'm saying if one specific person from



         23    the public was targeted and false observations



         24    was given to create probable cause, would that



         25    be a constitutional violation, yes or no?
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          1             MR. TUTEN:  Same objection.  Ryan,



          2       you've got to answer his question but



          3       if you don't know you don't know.



          4             THE WITNESS:  I don't know.



          5   BY MR. LUCAS:



          6        Q    Okay, thank you.  Let me ask you this,



          7    have you ever been trained in observing behavior



          8    to see physical tales and body language as part



          9    of a law enforcement training?



         10        A    In regards to?



         11        Q    Would you agree that when a subject is



         12    trying to mask their intentions or when they are



         13    trying to hide something, their fingers and



         14    extremities are known to be a sign that



         15    something is off?



         16        A    I wasn't trained in body language if



         17    that's what you're asking.  I was trained in



         18    standardized field sobriety and advance roadside



         19    impairment detection.



         20        Q    So the answer was no, correct?



         21             MR. TUTEN:  Why don't you ask your



         22       question again.



         23   BY MR. LUCAS:



         24        Q    Have you ever been trained in observing



         25    behavior to see physical tales and body language
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          1    as part of law enforcement training?



          2        A    No.



          3        Q    I want you to look at this section of



          4    the video and let me ask you -- well, you know



          5    what, skip that one.  I apologize.



          6             What is the normal amount of time it



          7    would take to properly administer a horizontal



          8    gaze field sobriety test?



          9        A    I don't remember.



         10        Q    What would you estimate the normal



         11    amount of time it would take to properly



         12    administer a horizontal gaze field sobriety



         13    test?



         14        A    I don't recall.



         15        Q    So your answer is you don't know the



         16    normal amount of time it takes to perform a



         17    horizontal gaze field sobriety test?



         18             MR. TUTEN:  Object -- object to



         19       form.  That's not what he said.



         20             THE WITNESS:  At the time I could



         21       have answered your question, yes.



         22   BY MR. LUCAS:



         23        Q    Well I'm going to ask it again.  What



         24    is the normal amount of time that it takes to



         25    properly administer a horizontal gaze field
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          1    society test?



          2        A    I don't recall off the top of my head



          3    and I'm not going to give an estimate because



          4    I --



          5        Q    So that's not part of your training?



          6        A    It is part of the training, yes.



          7        Q    And you have no recollection of your



          8    training --



          9        A    I --



         10        Q    -- as far as horizontal gaze test?



         11        A    I haven't been on the road for a couple



         12    years now.



         13        Q    Okay.  Would you agree that shining two



         14    lights in the suspect's eyes for a full six



         15    minutes while standing in the dark is an



         16    extensive long horizontal gaze test?



         17             MR. TUTEN:  Object to form.  That



         18       characterizes facts not in evidence but



         19       you can answer, Ryan, if you want to.



         20             THE WITNESS:  Can you rephrase



         21       that question?



         22   BY MR. LUCAS:



         23        Q    Would you agree that shining two lights



         24    in the subject's eyes for a full six minutes



         25    while standing in the dark is an extensively
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          1    long horizontal gaze test?



          2        A    No, sir.  I wouldn't.



          3        Q    Okay.  Are you aware of potential



          4    problems of shining two strong flashlights in a



          5    subject's eyes for six nonstop minutes?



          6        A    No, sir.



          7        Q    Is it possible the results could be



          8    compromised for flaws due to eye fatigue?



          9        A    I don't know.



         10        Q    Okay.  When you had my license and



         11    information directly from my hand that evening,



         12    did you tell or communicate with Dispatch that



         13    you smelled cannabis or marijuana on me or



         14    coming out of my truck?



         15        A    I don't recall.



         16        Q    If you had smelled those things upon my



         17    window being down, me getting out of my truck



         18    and standing there talking to you, that would be



         19    the kind of law enforcement observation that you



         20    should have reported to Dispatch, correct?



         21        A    No, not at all.  Typically no.



         22    (Witness shakes head.)



         23        Q    And as I stood there talking to you, as



         24    you were getting ready to head back to your



         25    cruiser to run my credentials past your












�

                                                                       38







          1    Dispatch, did you, at any moment, have probable



          2    cause for illegal night hunting on my part?



          3        A    No.



          4        Q    Okay.



          5             MR. TUTEN:  Shane, we've been



          6       going for about an hour.  You want, for



          7       the record, to take about a five-minute



          8       break?



          9             MR. LUCAS:  Sure.  Sure.



         10                (Whereupon, an off-the-record



         11                discussion was held from 3:49 p.m.



         12                to 4:00 p.m.)



         13   BY MR. LUCAS:



         14        Q    Mr. Mulcahy, each time you have made an



         15    arrest of someone for suspected DUI or under the



         16    influence of alcohol or drugs, do you have a



         17    hundred percent consistent record of therefore



         18    performing a full vehicle search and inspection?



         19        A    Can you rephrase that for me?



         20        Q    Each time you have arrested someone for



         21    a suspected DUI or being under the influence of



         22    alcohol or drugs, do you have a hundred percent



         23    consistent record of thereafter performing a



         24    full vehicle search and inspection?



         25        A    So just to clarify, you're asking if I
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          1    have records?



          2        Q    No.  I'm asking, every time you've made



          3    an arrest for DUI drugs or alcohol in an



          4    automobile do you, one hundred percent of the



          5    time, do a full vehicle search?



          6        A    Depending on the situation, DUI



          7    alcohol, the vehicle needs to be inventoried



          8    before it's put on.



          9             But if I were to suspect DUI drugs



         10    during my, you know, field sobriety and advance



         11    roadside impairment detection testing, that



         12    would be sufficient probable cause to search the



         13    vehicle, yes.  That's DUI, you know, driving



         14    while impaired.



         15        Q    What roadside --



         16        A    From --



         17        Q    I'm sorry.  Go ahead.  I apologize.



         18    What training, as far as drugs, did you have on



         19    March 21st 2019?



         20        A    Just standardized field sobriety



         21    advance roadside impairment detection.



         22        Q    And that's related to drugs, alcohol or



         23    both?



         24        A    Both.



         25        Q    Okay.  Was you a Dray officer
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          1    (phonetic) March 21st 2019?



          2        A    No, sir.



          3        Q    Okay.



          4        A    DRE, drug recognition expert, no, sir.



          5        Q    Okay.  If you'll flip through I think



          6    you'll find an official report from the GBI.



          7    I'm going to mark that as Exhibit 2.



          8                (Whereupon, Plaintiff's Exhibit



          9                Number 2 was marked for



         10                identification.)



         11             MR. LUCAS:  There's probably some



         12       things in front of it probably further



         13       back.



         14   BY MR. LUCAS:



         15        Q    Okay.  If you look at that report, Mr.



         16    Mulcahy, do you see the results of my BAC test?



         17        A    Yes.  Ethyl alcohol results are



         18    negative.



         19        Q    Okay.  Thank you.



         20        A    But there should be a continuation of



         21    the narcotics that were in your system.



         22        Q    I wasn't asking about that but that's



         23    okay.  We'll get to that here momentarily.



         24             If you don't mind we're going to watch



         25    the video, time stamp 2038 to 2055.
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          1             And I want to ask you if you hear



          2    yourself say, 'and it's known I guess he was



          3    night hunting one time.  The sheriff said we



          4    need to be looking for him.'



          5        A    I know what you're talking about.



          6        Q    Play it.



          7                (Whereupon, video was



          8                played back.)



          9   BY MR. LUCAS:



         10        Q    So that is correct?



         11        A    Yes.



         12        Q    Okay.  Now, earlier you said there was



         13    a -- I might get my words wrong -- bulletin or



         14    some type of announcement about me possibly



         15    night hunting and evading DNR officers?



         16        A    I said BOLO, which is be on the look



         17    out for.



         18        Q    Would that be like an official report?



         19        A    No.



         20        Q    What was -- what is a BOLO?  Sorry.



         21    I'm sorry, I don't really know that.



         22        A    So, typically a BOLO comes out if no



         23    one's in the area, someone calls.  Say you're on



         24    the interstate driving speeding recklessly



         25    Dispatch will give a BOLO out.
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          1        Q    So it'd be like --



          2        A    So be on the lookout for such and such.



          3        Q    Current events.  Correct?  It wouldn't



          4    be -- a BOLO wouldn't be for years past?



          5        A    It -- at the time I was under the



          6    impression it was current, yes.



          7        Q    Okay.  Did you did you contact DNR



          8    officers after you pulled me over?



          9        A    No.



         10        Q    Even though there was a BOLO looking



         11    for me for possibly evading the DNR?



         12        A    BOLO is nothing official.  I still need



         13    probable cause to stop you.



         14        Q    Right.  But once you stopped me did you



         15    inform the DNR that you had me?



         16        A    I don't recall.



         17        Q    I want to see if you hear this on the



         18    video where you made the statement, 'because



         19    he's got a case coming up and he's already --



         20    yeah, let's do that actually.'



         21                (Whereupon, video was



         22                played back.)



         23   BY MR. LUCAS:



         24        Q    That is you, correct?



         25        A    Yes.
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          1        Q    Okay.  Did you actually test any



          2    alleged marijuana in my vehicle?



          3        A    No, sir.



          4        Q    Okay.  How did you become to assume it



          5    was marijuana?



          6        A    Based on my training knowledge and



          7    experience.



          8        Q    Do you -- are you aware of the



          9    similarity between hemp and marijuana?



         10        A    I am, yes.



         11        Q    Do they look alike?



         12        A    Yes.



         13        Q    Do they smell alike?



         14        A    Yes.



         15        Q    How would you determine the difference?



         16        A    That's on a certified marijuana expert.



         17    Examiner would have taken a look at it and



         18    distinguished the difference.



         19        Q    Did that happen?



         20        A    Yes.



         21        Q    When and by who?



         22        A    It is performed by Derrick Howard



         23    August 3rd 2019.



         24        Q    So that was some five months later,



         25    correct?
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          1        A    Yes, sir.



          2        Q    But I was charged for it on the --



          3    March 21st 2019, correct?



          4        A    Yes.



          5        Q    Okay.  Based on your opinion of it



          6    being marijuana, correct?



          7             No one else had tested it, at that



          8    point, when I was arrested, correct, until the



          9    eighth month?



         10        A    Based on my training, knowledge and



         11    experience at that time it was reasonable for me



         12    to believe it was marijuana.



         13        Q    But you did not test it to verify?



         14        A    Personally, no.



         15        Q    Okay.  There was an alleged substance



         16    alleged to be cocaine and a dollar bill that was



         17    removed from my wallet.  Do you recall that?



         18        A    Yes.



         19        Q    Why did you suspect it to be cocaine?



         20        A    Based on my training, knowledge and



         21    experience at that time it appeared to be



         22    cocaine consistent with what I had observed as



         23    cocaine.



         24        Q    So you can identify a substance by



         25    merely looking at it or does it need to be
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          1    tested?



          2        A    It needs to be tested.



          3        Q    Did you test it?



          4        A    I believe Investigator Ward tested it.



          5        Q    So you didn't test it?



          6        A    No, sir.



          7        Q    Did you see it get tested?



          8        A    No, sir.



          9        Q    Did you see the results of any tests?



         10        A    Can you ask that again?



         11        Q    Did you witness or see any results of



         12    it being tested and being positive for cocaine?



         13        A    No, sir.



         14        Q    So would it or would it not be



         15    procedure to have a alleged substance tested for



         16    identification for before someone's charged with



         17    it?



         18        A    Typically we don't do that on the road



         19    level at Long County.



         20             If we have, you know, test kits on the



         21    side of the road, then sure, but and that's only



         22    a, you know, preemptive test.  That's not



         23    confirmed that that -- the substance got sent



         24    off to the GBI crime lab where it was confirmed



         25    and the charge was supposed to be updated.
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          1        Q    What was it confirmed to be?



          2             MR. TUTEN:  If you don't know



          3       don't guess.



          4             THE WITNESS:  I don't recall.



          5   BY MR. LUCAS:



          6        Q    So why -- why would you assume it was



          7    cocaine rather than just an unknown substance



          8    that's suspected to be drugs or some type of



          9    illegal narcotic?



         10             Out of all the drugs out there, why did



         11    you specify it was cocaine?



         12        A    It was consistent based off my



         13    training, knowledge and experience at that time



         14    with being a white powdery substance consistent



         15    with cocaine.



         16        Q    Do you know of any other substance that



         17    may have the same appearance as what you'd seen



         18    that may not be cocaine?  Say, for example, like



         19    Anthrax?



         20        A    No, I'm not aware.



         21        Q    So I'm trying to figure out, why,



         22    instead of you putting it as a substance to be



         23    tested to find out the results, you



         24    automatically assumed and charged me with having



         25    possession of cocaine?
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          1        A    It should have been Schedule 2.  I



          2    don't know why it specified cocaine.



          3             Again, at that time I was fairly new to



          4    the road and learning.



          5             So I wouldn't -- I wouldn't have even



          6    have obtained those warrants for you, the felony



          7    warrants.  I only did everything on the



          8    roadside, misdemeanor wise.



          9        Q    Right.  But you --



         10        A    Investigator Ward was the one that was



         11    -- tested it, package it.  Sent it to the GBI



         12    crime lab for chemical analysis.



         13        Q    But you wrote it up as cocaine, not as



         14    a substance that needed tested or illegal?



         15        A    Yes, sir.  Clearly here on the



         16    evidence, it says -- (inaudible)



         17        Q    Uh-huh.



         18        A    -- folded, which contained a white



         19    powdery substance suspected to be cocaine.



         20        Q    Okay.  And you've never seen that get



         21    tested?



         22        A    I personally, no, did not see it get



         23    tested.



         24        Q    Okay.  And where was that found?



         25        A    I don't recall.
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          1        Q    Okay.  Do you remember where my wallet



          2    came from?  Did you take it off of my person or



          3    did you find it in my vehicle?



          4        A    I don't recall.



          5        Q    Refer back to the transcript where you



          6    actually said that you took it off me -- to



          7    arrest.  Let me find it here.  And then again



          8    you said it was in the vehicle.



          9             But until I find it, if you look at the



         10    top of that report you was just looking at it's



         11    talking about the cocaine and dollar bill where



         12    it said it was found in the dash area.



         13             And the reason I ask that is we've got



         14    three different places the substance possibly



         15    could have been.  So this is kind of here nor



         16    there but --



         17             Right at the top there, yes sir.



         18    What's it say right there?



         19        A    Vehicles dash area.



         20        Q    Okay.  So your report says that the



         21    substance alleged to be cocaine was found in the



         22    vehicle dash area?



         23        A    This is just a property receipt.  I



         24    don't recall what the report said -- police



         25    report, the official report.
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          1        Q    Well, that's your document, correct,



          2    you signed?



          3        A    Yes.



          4        Q    Okay.  What did you do with the alleged



          5    substance once you located it?



          6        A    I don't recall.



          7        Q    Did you photograph it?



          8        A    I don't recall.



          9        Q    Did anyone witness you find it?



         10        A    I don't recall.



         11        Q    Do you recall what you did with the



         12    alleged marijuana when you found it?



         13        A    No, sir.



         14        Q    Okay.  What is policy or procedure when



         15    you find an alleged substance?  How do you



         16    handle that?



         17        A    Typically at that time we would take



         18    possession of it and secure it in our vehicle,



         19    front seat of our vehicle or package it in



         20    evidence bags if we had evidence bags at that



         21    time.



         22        Q    And you say you don't recall doing



         23    that?



         24        A    I don't recall, no, sir.



         25        Q    Okay.
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          1             MR. LUCAS:  All right.  We can go



          2       off the record, please.



          3                (Whereupon, an off-the-record



          4                discussion was held from 4:17 p.m.



          5                to 4:21 p.m.)



          6                (Whereupon, Plaintiff's Exhibit



          7                Number 3 was marked for



          8                identification.)



          9   BY MR. LUCAS:



         10        Q    Do you recall, during the Motion to



         11    Suppress hearing, answering Ms. Poole's question



         12    of when did the other deputies arrive on scene,



         13    was it in the beginning or the tail end?



         14        A    No, sir, I don't recall.



         15        Q    Okay.  Do you recall Ms. Poole asking



         16    you if anyone helped with your search and the



         17    answer you gave was no?



         18        A    I don't recall that.



         19        Q    Okay.  So do you remember anyone



         20    helping with you the search or not?



         21        A    I don't recall, Mr. Lucas.



         22        Q    Well I don't want to watch the whole



         23    hour and 17 minutes but there's quite a bit on



         24    there where multiple officers searched.



         25        A    Yes, sir.
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          1        Q    And I just wanted to clarify that.



          2        A    Yes, sir.



          3        Q    So that was possibly a mistake?  Is



          4    that possible, Mr. Mulcahy, it was a mistake



          5    when you said you had searched alone?



          6             This is kind of hard to hear.  I'm



          7    going to slide this all the way over here to



          8    you, but I want to ask why you commented to



          9    Deputy Horton's comment when he opened my



         10    briefcase and said this is documents related to



         11    his court case coming up.  And your reply, if



         12    I'm correct, was excellent.



         13                (Whereupon, video was



         14                played back.)



         15   BY MR. LUCAS:



         16        Q    My question is, what was excellent



         17    about going into my private documents?



         18        A    I don't recall.  It's been so long.



         19        Q    That's fair.  I'll show you a video of



         20    you searching inside my vehicle gas cap.



         21             My question is, what was you looking



         22    for?



         23             MR. TUTEN:  Is that a question,



         24       Mr. Lucas or are you going to play the



         25       video?
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          1             MR. LUCAS:  Yeah, I'm going to



          2       play the video but then my question



          3       would be what was you looking for



          4       inside my gas cap?



          5             THE WITNESS:  Fruits of the crime.



          6       It's reasonable to assume somebody



          7       could put anything in the gas cap,



          8       specifically narcotics.



          9   BY MR. LUCAS:



         10        Q    Okay.  Do you need to view that or are



         11    you --



         12        A    No, sir.



         13        Q    Okay.  We're through with that one.



         14    Also same situation.  How about underneath the



         15    motor compartment of my vehicle?



         16        A    Yes, sir.  We had been receiving, you



         17    know, information that people were using magnet



         18    boxes --



         19        Q    Uh-huh.



         20        A    -- to store narcotics and stuff like



         21    that.



         22        Q    And what narcotics would you have been



         23    looking for?



         24        A    All of them.  I guess it just depends.



         25        Q    Do you recall arresting me for driving
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          1    under the influence of alcohol?



          2        A    So at that point in the video I know



          3    what you're referencing.



          4             I had misspoken to you.  Again, based



          5    on my training, knowledge and experience at that



          6    time, you know, based on the totality of the



          7    circumstances surrounding the stop, the odor of



          8    marijuana, the clues I observed during the field



          9    sobriety and ARIDE it led me to believe that you



         10    were under the influence of both alcohol and



         11    drugs or a combination of the two.



         12        Q    What type of drugs?



         13        A    I -- I can't give that determination.



         14    I'm not a DRE.



         15        Q    So how would you come to that



         16    conclusion?  How would you come to the



         17    conclusion I was possibly under the influence



         18    drugs if you didn't have any DRE training?



         19        A    Based on my training through advance



         20    roadside impairment detection and the clues that



         21    were given to me during your exercises.



         22        Q    Do you recall what those might have



         23    been?



         24        A    I don't recall.



         25        Q    Okay.  I would like to mark this as
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          1    Exhibit 4.



          2                (Whereupon, Plaintiff's Exhibit



          3                Number 4 was marked for



          4                identification.)



          5   BY MR. LUCAS:



          6        Q    It is the results of your sobriety



          7    test.  If you'll look at that.  It says the



          8    affects is obvious for alcohol, is that correct?



          9        A    Based on my training, knowledge and



         10    experience, yes, sir.



         11        Q    After what you learned today from the



         12    GBI report saying I was negative for alcohol



         13    would you say maybe you was wrong?



         14        A    No, sir.



         15        Q    So the GBI was wrong?



         16        A    No, sir.



         17        Q    Well --



         18        A    It only confirmed my suspicion that --



         19        Q    Well, I'm trying to understand if I was



         20    arrested for alcohol, you made the statement



         21    that I had way too much to drink but the GBI



         22    blood results says my results was negative.



         23        A    Based on my observations at the time,



         24    yes.



         25        Q    So would an observation be better than
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          1    a chemical test?



          2        A    So again, like early on I explained I



          3    did a poor job of articulating of what I was



          4    doing to you and also misspoke saying alcohol



          5    only.



          6             Now, had I suspected only alcohol, yes,



          7    I would have done a breathalyzer test.  Yes, I



          8    would have, you know, done everything.



          9             But the clues I was seeing and your,



         10    you know, behavior and demeanor suggested



         11    otherwise and that's why I decided to read you



         12    for blood.



         13        Q    But you also, by your observation,



         14    assumed I was under of the influence of alcohol



         15    to the point where it was illegal, correct?



         16        A    So typically through advance roadside



         17    impairment detection and training, knowledge and



         18    experience different substances can I guess mask



         19    themselves as alcohol.  So, for instance,



         20    opiates.  Opiates get the same nystagmus as



         21    alcohol.



         22        Q    Did you suspect me of being on opiates?



         23        A    I couldn't make a determination, again,



         24    because I'm not a drug recognition expert at



         25    that time.
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          1        Q    Looking at everything now, would you



          2    agree with me that you arrested me under false



          3    pretense?



          4        A    No, sir.



          5        Q    So you still said or you still say I



          6    was under the influence of alcohol to the point



          7    where it was illegal by your observations alone?



          8    Watch out now.



          9             MR. TUTEN:  Object to form.  One,



         10       you're characterizing facts that are



         11       not in evidence.  You were not charged



         12       with DUI alcohol, you were charged with



         13       DUI drugs.



         14             MR. LUCAS:  No, sir.  The tape



         15       will clearly play it.  We can play it



         16       again.



         17             MR. TUTEN:  Mr. Lucas, you can



         18       play the tape all you want to but you



         19       can read what you were actually charged



         20       with.  The criminal records that we



         21       produced to you in discovery and Mr.



         22       Mulcahy's incident report, which all



         23       reflect that you were charged with DUI



         24       drugs.



         25             MR. LUCAS:  I was arrested for
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          1       under the influence of alcohol.  It's



          2       clearly on the tape.



          3   BY MR. LUCAS:



          4        Q    So under your experience you may have



          5    handled it incorrectly?



          6             MR. TUTEN:  Object to form, again.



          7       Mr. Mulcahy you can answer.



          8             THE WITNESS:  I misspoke, yes.



          9   BY MR. LUCAS:



         10        Q    So misspoke in what sense?



         11        A    Instead of saying drugs and alcohol, a



         12    combination therein, I just quickly said alcohol



         13    based on the odor of alcoholic beverages



         14    emitting from --



         15        Q    What part of my field sobriety test



         16    would indicate any type of drug use?



         17        A    Horizontal gaze nystagmus.



         18             So I observed lack of smooth pursuit



         19    and maximum deviation, which would, based on my



         20    training, knowledge and experience, lead me to



         21    believe that you were around the legal limit for



         22    the consumption of alcohol.



         23        Q    Are you provided an instrument to test



         24    to be more accurate than just your assumption?



         25        A    Yes, sir.
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          1        Q    And why was it not used?



          2        A    Again, based on the totality of



          3    circumstances it was reasonable for me to



          4    believe that there was a combination of



          5    substances onboard not just alcohol.



          6        Q    But the breathalyzer machine y'all had,



          7    that's for alcohol, correct?



          8        A    Are you referring to the intoxilyzer?



          9        Q    Yes, sir.  The one you do the little



         10    breathalyzer thing with the little blow.



         11        A    The PBT.



         12        Q    And that tests for alcohol, correct?



         13        A    Right.  And the results are only



         14    positive or negative for the presence of



         15    alcoholic beverages.



         16        Q    Do you recall, at the beginning of the



         17    sobriety test, you said you was concerned



         18    because you smelled alcohol on my breath?



         19        A    Yes, sir.



         20        Q    Okay.  And you was giving me a field



         21    sobriety test based on the smell of alcohol on



         22    my breath?



         23        A    So standardized field sobriety, the



         24    first, you know, which would be the horizontal



         25    gaze nystagmus, the walking, turn, and the












�

                                                                       59







          1    one-leg stand would be indicative alcohol.



          2             And then I would take it just a little



          3    bit further to confirm my suspicions to see if



          4    there were other substances onboard with my



          5    advance roadside impairment detection and



          6    training, which was the lack of convergence in



          7    both eyes, the body tremors, eyelid tremors.



          8             And you estimated 24 seconds to be 30



          9    seconds during modified Romberg.  And that's



         10    indicative of your internal clock being sped up



         11    and your perception of time is just a little bit



         12    off.



         13        Q    Let me ask you this, you remember all



         14    of that about training but you don't remember



         15    how long it takes to do a horizontal gaze?



         16        A    No, sir.  It's specific.  I don't



         17    remember and I don't want to speak on that.



         18        Q    Okay.  So could you have dispelled your



         19    assumption of alcohol by using a breathalyzer or



         20    confirmed?



         21        A    After conducting the ARIDE testing I



         22    was confident that there was other substances



         23    onboard.



         24        Q    Okay.  If the field sobriety test is



         25    not done correctly, would that be indication of
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          1    drug use or indication of fault of the



          2    administer?



          3        A    Can you rephrase that.



          4        Q    If the sobriety test is performed



          5    incorrectly, would that be a problem from the



          6    administrator or would that be proof of



          7    intoxication of the suspect?



          8        A    I don't know.  I don't --



          9        Q    So if you had performed the sobriety



         10    test incorrectly, then -- how do you say it --



         11    failed to perform incorrectly, then obviously



         12    you couldn't rely on it for any type of totality



         13    to back up your suspicions, correct?



         14        A    So you're insinuating that I conducted



         15    my testing incorrectly?



         16        Q    I'm asking you first.



         17        A    No, I didn't.



         18        Q    No.  I'm saying if it was done



         19    improperly, would that go against totality of



         20    the situation that someone was impaired?



         21        A    No, sir.



         22        Q    So even if it's performed -- not



         23    performed accurately or not performed correctly,



         24    the results would be the same?



         25             Let me clarify it.  If you performed it
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          1    incorrectly, would it have the same standing in



          2    court as if you performed it inaccurately?



          3             MR. TUTEN:  Object to form.  Calls



          4       for a legal conclusion but you can



          5       answer, Ryan.



          6             THE WITNESS:  I mean I get what



          7       you're getting at.



          8             Typically we do it all



          9       step-by-step by the numbers.  So I mean



         10       the clues are the clues and they're



         11       only clues regarding the totality of



         12       everything, driving behavior, your



         13       behavior.



         14   BY MR. LUCAS:



         15        Q    The majority of the information you



         16    obtained from the sobriety test comes from



         17    horizontal gaze, correct?



         18        A    No, sir.



         19        Q    No?



         20        A    No, sir.



         21        Q    What would be the main part of your



         22    sobriety test to come to the conclusion if



         23    someone's impaired or not?



         24        A    The whole test and then, of course, the



         25    driving behavior and --
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          1        Q    No, just on the sobriety test.  What



          2    part of the sobriety test would be the most



          3    important?



          4        A    I can't answer that.  That's all --



          5    it's all just a totality thing.



          6        Q    Well, the horizontal gaze, is that one



          7    of the first things you'd learned?



          8        A    Yes.  Yes, sir.



          9        Q    So that's pretty basic for all police



         10    officers with the training, sobriety tests, they



         11    would know about horizontal gaze?



         12        A    Yes, sir.



         13        Q    And they would know the approximate



         14    time it would take to perform that?



         15        A    I'd venture to say that, yeah, at that



         16    time if they were, you know, working patrol and



         17    everything, yeah, they should be able to answer



         18    that question.



         19        Q    So you don't recall an average time to



         20    perform a horizontal gaze test?



         21        A    No, sir, I don't recall.



         22        Q    But you recall the signs of failing



         23    one?



         24        A    Again, they're not -- it's not pass or



         25    fail.  It's just a totality of all of the clues
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          1    combined that would believe -- lead me to



          2    believe --



          3        Q    Okay.  So extending the horizontal gaze



          4    past the normal time, would it effect the



          5    outcome of your results?



          6        A    I can't answer that.  I'm not an



          7    expert.



          8        Q    Just for the purpose of pure honesty,



          9    if you had to do it again today, would you have



         10    done anything differently?



         11        A    I'd articulate it a little bit more of



         12    what was going on to you.



         13        Q    You would have still charged me for



         14    marijuana?



         15        A    Yes, sir.



         16        Q    And cocaine?



         17        A    Yes, sir.



         18        Q    Based on --



         19        A    Training, knowledge and experience.  I



         20    mean it's not my realm to decide what is and



         21    what isn't.



         22             Those charges get updated as the



         23    substances are tested.



         24        Q    I thought the charges got applied as



         25    the substance was tested not before.  Like if
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          1    you had a --



          2        A    I didn't --



          3        Q    Like you had a substance, you didn't



          4    know if it was heroine, whatever, cocaine, salt,



          5    beach sand you'd have to wait for some type of



          6    lab result to come back to charge an individual.



          7    Isn't that normal procedure?



          8        A    So -- okay, I get what you're getting



          9    at.  A Schedule 2 is what should have been



         10    charged.



         11        Q    But should it have been charged before



         12    a test was done on it to confirm the substance?



         13        A    Okay now you're getting into --



         14        Q    That's just police procedure.  Would



         15    you normally charge someone with something that



         16    you don't know what it is?  Because I'm assuming



         17    you assumed it was cocaine, correct?



         18        A    Based on my training, knowledge and



         19    experience at that time, yeah.



         20        Q    But you was wrong, correct?



         21        A    Per the --



         22        Q    How about the alcohol, were you wrong



         23    about that?



         24        A    So you admitted to drinking alcoholic



         25    beverages.  And everybody, of course, downplays.
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          1    It's normal to downplay their --



          2        Q    Is that illegal?



          3        A    -- drinking.  But based off this, you



          4    know, field sobriety testing, you know, either,



          5    one, you were lying to me about how much you had



          6    to drink, or number two, there was other



          7    substances in your system.



          8        Q    You was the one that brought up I



          9    smelled like alcohol, correct?



         10        A    Yes, sir.



         11        Q    Okay.  Is drinking illegal in Georgia?



         12        A    Inherently, no.



         13        Q    So what part of my smell of alcohol



         14    made you think I was over the legal limit?



         15        A    Drinking and operating motor vehicles



         16    is against the law.  So that's where we come in



         17    to dispel or see where you're at within the



         18    legal limit.



         19        Q    And that --



         20        A    Which would give us, you know, probable



         21    cause --



         22        Q    Right.



         23        A    -- to make an arrest.



         24        Q    And that's why you issued a



         25    breathalyzer test, correct?












�

                                                                       66







          1        A    I didn't issue a BBC test.



          2        Q    No, but I'm saying that's why you're



          3    issued one like it's standard equipment.



          4        A    At that time I don't recall if I was or



          5    wasn't issued a PBT.



          6             Some of that stuff is like grant funded



          7    through the state.



          8        Q    So you don't even know if you had one



          9    available?



         10        A    We had an intoxilyzer.



         11        Q    Okay.  So my question is, if someone



         12    has the BAC level of 0.1, is that DUI?



         13        A    No.



         14        Q    Okay.  What was my BAC?



         15        A    Per the lab results, they were



         16    negative.



         17        Q    So that would be zero, correct?



         18        A    (Witness nods head.)



         19        Q    So it's safe to assume you was wrong?



         20        A    It's safe to assume that I misspoke to



         21    you.



         22        Q    Is it --



         23        A    I should have said drugs and alcohol.



         24        Q    -- safe to assume that I was not under



         25    the influence of alcohol to a point that is
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          1    illegal?



          2        A    At the time your -- at the time your



          3    blood was drawn and, you know, it's very



          4    possible that you were able to expel the --



          5        Q    Is it possible you were incorrect?



          6    That I wasn't intoxicated to the point I wasn't



          7    legally allowed to drive?



          8        A    No, sir.



          9        Q    So you're saying --



         10        A    You were less safe to operate a motor



         11    vehicle.



         12        Q    So you're saying I was over .08, which



         13    is the law, right?



         14        A    I can't make that determination on the



         15    side of the road because I wasn't a DRE.



         16             All I can tell you is the clues that



         17    were given to me that led me to believe that you



         18    were less safe to operate a motor vehicle.



         19        Q    Could you have contacted someone had



         20    them come out that maybe had the -- something to



         21    verify this?



         22        A    There's only a handful of DRE's in the



         23    state and at that time --



         24        Q    I'm talking breathalyzer?



         25        A    Yeah, of course.  But at that time,
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          1    again, I misspoke to you and said just alcohol



          2    when I should have said alcohol and drugs.



          3        Q    Right.  But I'm saying you said I was



          4    past the legal limit of alcohol.



          5        A    When did I --



          6        Q    Specifically alcohol.



          7        A    When did I say that?



          8        Q    When you said I had way too much to



          9    drink to drive and you arrested me for being



         10    under the influence of alcohol.  That means you



         11    assumed I was over the legal limit, correct?



         12        A    Amongst other things, yeah.



         13        Q    Okay.  Was you wrong about me having



         14    cocaine?



         15        A    I don't recall what it tested positive



         16    for.



         17        Q    Okay.



         18        A    I know it was probably Schedule 2,



         19    yeah.



         20        Q    So you was wrong?



         21        A    Yes.  The charge was wrong, yes.



         22        Q    And you was wrong about me being past



         23    the legal limit of alcohol?



         24        A    Yes.



         25        Q    Is it also possible you was wrong about
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          1    marijuana.  It could have been hemp?



          2        A    Again, I'm not a marijuana examiner.  I



          3    don't get into the weeds of that.



          4        Q    Okay.  So you charged me with the



          5    alcohol, marijuana, cocaine.  But none of it



          6    you're qualified --



          7        A    At the time, no.



          8        Q    That makes sense.



          9        A    -- up to the examiners and the



         10    investigators.



         11        Q    I'm going to stop there.



         12             MR. TUTEN:  Give me ninety



         13       seconds.



         14             MR. LUCAS:  Yes, sir.



         15                (Whereupon, a short break was



         16                taken 4:44 p.m. to 4:45 p.m.)



         17                    CROSS-EXAMINATION



         18   BY MR. TUTEN:



         19        Q    Mr. Mulcahy, would you agree with me



         20    that the video we've watched today does not



         21    display the entirety of the time you were behind



         22    Mr. Lucas?



         23        A    Yes, sir.



         24        Q    And you'd agree with me that the video



         25    we watched today does not show the oak tree with
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          1    all the reflectors on it --



          2        A    Yes.



          3        Q    -- where you first were tipped off to



          4    his driving might be a problem?



          5        A    Yes, sir.



          6        Q    When you got behind Mr. Lucas, you were



          7    able to run his tag, right?



          8        A    Correct.



          9        Q    And when you ran his tag, what



         10    information were you given?



         11        A    The MVT would return that, you know,



         12    his registration was suspended and any other



         13    deficiencies with his license which at the time



         14    was expired.



         15        Q    When someone's licensed expired and



         16    their registration's suspended, does that give



         17    you reasonable suspicion to pull them over?



         18        A    Yes, sir.



         19        Q    And that's what you did, right?



         20        A    Yes.



         21        Q    When you approached Mr. Lucas' vehicle,



         22    did you detect any odors emitting from it?



         23        A    Yes, sir.  Based on my training,



         24    knowledge and experience at that time on my



         25    initial approach I detected the odor commonly
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          1    associated with marijuana emitting from the



          2    vehicle.



          3        Q    And when you spoke with Mr. Lucas did



          4    you detect any other odors?



          5        A    Once I removed him from the vehicle and



          6    we talked face-to-face I detected the odor



          7    commonly associated with alcoholic beverages



          8    emitting from his person.



          9        Q    So at the very beginning of this stop



         10    you had smelt the odor commonly associated with



         11    marijuana and the odor commonly associated with



         12    alcohol?



         13        A    Yes, sir.



         14        Q    At that point you chose to perform a



         15    battery of field sobriety tests on him, right?



         16        A    Correct.



         17        Q    And you walked him through the field



         18    sobriety tests which determine both, impairment



         19    -- alcohol impairment and drug impairment or



         20    chronic impairment, right?



         21        A    Correct.



         22        Q    Did you perform those tests correctly?



         23             MR. LUCAS:  Object to form.  No,



         24       I'm kidding.



         25             THE WITNESS:  Yes, sir.
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          1   BY MR. TUTEN:



          2        Q    You performed those tests correctly?



          3        A    Yes, sir.



          4        Q    And consistently with the training and



          5    experience that you had at that point?



          6        A    Yes, sir.



          7        Q    Did you shine -- did you perform a



          8    six-minute horizontal gaze nystagmus test on Mr.



          9    Lucas?



         10        A    I don't recall the time stamp of it.  I



         11    don't recall.  I did perform horizontal gaze



         12    nystagmus but as far as timing goes I --  I



         13    couldn't tell you how long it took.



         14        Q    From the HGN test did you detect four



         15    of the six clues --



         16        A    Yes.



         17        Q    -- that constitute that test?



         18        A    Yes, sir.



         19        Q    And you performed a walk and turn test?



         20        A    Yes, sir.



         21        Q    And you detected three of the eight



         22    clues that constitute that test?



         23        A    Yes, sir.



         24        Q    And you performed the one-leg stand



         25    test?
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          1        A    Yes, sir.



          2        Q    And you detected two of four clues that



          3    constitute that test?



          4        A    Correct.



          5        Q    And you also determined that he had



          6    lack of convergence in both of his eyes?



          7        A    Correct.



          8        Q    You determined that he had eyelid



          9    tremors?



         10        A    Correct.



         11        Q    You determined that he had body



         12    tremors?



         13        A    Correct.



         14        Q    And during his modified Romberg, you



         15    determined his internal clock was sped up



         16    because he estimated 24 seconds to be 30



         17    seconds?



         18        A    Correct.



         19        Q    And while he was performing the



         20    modified Romberg he also swayed front to back?



         21        A    Correct.



         22        Q    The tests we just talked about, lack of



         23    convergence, the tremors, the modified Romberg



         24    and the swaying, are those more associated with



         25    alcohol consumption or the presence of
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          1    narcotics?



          2        A    Presence of narcotics.



          3        Q    So once you had run through that



          4    battery of field sobriety tests, you felt



          5    confident you could place him under arrest for



          6    DUI alcohol and for DUI drugs?



          7        A    Yes, sir.



          8        Q    And that's consistent with what your



          9    findings were?



         10        A    Yes, sir.



         11        Q    Including the detection of the odors?



         12        A    Correct.



         13        Q    And his performance on the field



         14    sobriety tests?



         15        A    Correct.



         16        Q    Along with his driving behaviors?



         17        A    Correct.



         18        Q    And your conversation with him?



         19        A    Correct.



         20        Q    When you place someone under arrest and



         21    tell them what they're under arrest for, is that



         22    an official charging document?



         23        A    No, sir.



         24        Q    It's whatever you end up writing on



         25    their citation, right?
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          1        A    Correct.



          2        Q    Or which eventually makes it into your



          3    incident report?



          4        A    Correct.



          5        Q    When you charge someone with a



          6    misdemeanor, what is the typical process for



          7    that?  Are they going to be taken to jail for



          8    that?



          9        A    Depending on what it is.  If it was at



         10    that time possession of marijuana, yes.



         11        Q    Okay.



         12        A    And then, you know, simple traffic



         13    infractions, no, but suspended license, yes.  No



         14    insurance, your vehicle gets towed.  So it's



         15    just -- it all depends.



         16        Q    Sure.  When you suspect someone of



         17    possessing a Schedule 2 drug like cocaine or



         18    possessing marijuana, to the extent that it



         19    would be a felony, you do not make a



         20    determination whether that felony charge sticks



         21    or not, right?



         22        A    Correct.



         23        Q    What you do is you transport him to the



         24    jail and you cite him for it --



         25        A    Correct.
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          1        Q    -- pending a probable cause analysis?



          2        A    Correct.



          3        Q    Or a first appearance hearing?



          4        A    Correct.



          5        Q    And typically on a charge like that,



          6    you can only hold someone for 48 hours or 72



          7    hours before they have to have a first



          8    appearance hearing, right?



          9        A    Correct.



         10        Q    To determine whether the charge can



         11    stick or whether it is a valid charge?



         12        A    Correct.



         13        Q    So explain to me the process for that



         14    with a drug charge back when you were at Long



         15    County Sheriffs Office, what -- if you picked



         16    someone up on the road like Mr. Lucas and



         17    suspect them of having drugs, what does the next



         18    week for them look like?



         19        A    So typically in the narcotic -- the



         20    supervisor would notify narcotics investigator



         21    and the investigator would make a determination



         22    depending on who, what, where, why, when, how,



         23    how much it is, if he was going to respond to



         24    the scene or not.



         25             And those suspected narcotics would be
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          1    taken into custody by me and evidence vouchers



          2    and evidence bags, it'll be all packaged for the



          3    narcotics investigators, which is what happened.



          4             The narcotics investigator should



          5    conduct a preemptive test of the substance to



          6    confirm or deny, you know, Anthrax or cocaine or



          7    methamphetamine or -- but, you know, the powder



          8    was consistent with our training, knowledge and



          9    experience at that time.



         10             So, you know, ultimately typically



         11    they'll be charged with possession of Schedule



         12    2, which I don't -- I don't know why it was so



         13    specific for cocaine but that's here nor there.



         14             And then warrants would be obtained.



         15    You'd be served with the warrants and then



         16    they'll be taken before a magistrate judge to



         17    see if there's sufficient probable cause to move



         18    forward with the case.



         19        Q    Okay.



         20        A    And they'll be granted bond.  Bond



         21    hearing pretty much.



         22        Q    Sure.  I'm going to take a step back.



         23    Could you describe what the powder looked like



         24    as you observed it that night?



         25        A    It was a small amount and it was white
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          1    flaky and at that time based on my training,



          2    knowledge and experience I just assumed it was



          3    cocaine.  No tests were taken.  No nothing like



          4    that because at the time that's not my job.



          5        Q    Would a road deputy ever perform a



          6    roadside test like that?



          7        A    If they had the preliminary test, yes.



          8        Q    But if they didn't they'd just get it



          9    to the drug vault?



         10        A    Yes, yes.



         11        Q    And the narcotics would --



         12        A    Yes, sir.  Yes, sir.



         13        Q    Okay.  We're kind of going in reverse



         14    order here but bear with me.



         15             Once you determined that he was likely



         16    or you had probable cause that he was driving



         17    under of the drugs, driving under of the



         18    influence alcohol you placed him in the back of



         19    your patrol car, right?



         20        A    Yes, sir.



         21        Q    And at that point you agree with me



         22    that you had probable cause to perform a search



         23    of his vehicle?



         24        A    Yes, sir.



         25        Q    For furtherance of the crime?
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          1        A    Yes.



          2        Q    Be it narcotics?



          3        A    Correct.



          4        Q    Or --



          5        A    Or open containers or --



          6        Q    Sure.



          7        A    Correct.



          8        Q    So that's what you did, right?



          9        A    Correct.



         10        Q    And you did find what you believed to



         11    be narcotics in the car?



         12        A    Correct.



         13        Q    And what did you find in the car



         14    specifically?



         15        A    Suspected marijuana.  To the best of my



         16    knowledge I know that marijuana was in there,



         17    the suspected marijuana.  But other than that I



         18    don't -- I don't recall.



         19        Q    Once you take Mr. Lucas to the jail,



         20    drop him off, write-up your report.  That's it



         21    for your involvement?



         22        A    Yes, sir.



         23        Q    You don't test the drugs?



         24        A    No, sir.



         25        Q    You don't get the warrants?
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          1        A    No, sir.



          2        Q    You don't take him to his first



          3    appearance hearing?



          4        A    No, sir.



          5        Q    You're not involved in any of that?



          6        A    No, sir.



          7        Q    Your arrest of Mr. Lucas was



          8    warrantless, is that right?



          9        A    Correct.



         10        Q    You never actually got a warrant for



         11    him for anything?



         12        A    No, sir.



         13        Q    That was Mike Ward that handled that?



         14        A    Yes.



         15        Q    Are you aware of when and how these



         16    drugs or suspected substances were tested?



         17        A    No, sir.



         18        Q    And you would never know that because



         19    like you just said that's not your purview?



         20        A    Right.



         21        Q    You make the initial arrest and then



         22    you turn it over to someone else to start the



         23    legal process against him?



         24        A    Correct.



         25        Q    And as far as you're concerned, after
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          1    that initial arrest is made, you're not involved



          2    in the prosecution of Mr. Lucas?



          3        A    No, sir.  Not it being a felony case



          4    unless he was --



          5        Q    Unless there -- go ahead.



          6        A    The, you know, driving under the



          7    influence charge, all that would run.



          8             But I would testify to that part, the



          9    stop and everything, which we did.



         10             And then the investigator would testify



         11    to the testing and all of that of the



         12    substances.



         13        Q    I don't know what exhibit this was



         14    marked as.  You might have it on --



         15             MR. LUCAS:  Yeah, it's been marked



         16       as --



         17             THE WITNESS:  3.



         18   BY MR. TUTEN:



         19        Q    At the bottom of Exhibit 3 there is



         20    some columns entitled chain of custody.



         21        A    Yes, sir.



         22        Q    Would you agree with me that on March



         23    21st 2019 this document shows that you



         24    relinquished a sample of what you suspected to



         25    be cocaine and placed it into the drug vault?
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          1        A    Yes, sir.



          2        Q    And this claim of custody also shows



          3    that you never retrieved it again?



          4        A    No, sir.



          5        Q    Now we might be treading the same



          6    ground here.  You were not involved with the



          7    testing of these substances?



          8        A    No, sir.



          9        Q    And you would never be involved in the



         10    testing of these substances?



         11        A    No, sir.  At that time, no.



         12        Q    And you had nothing else to do with the



         13    criminal case that was pursued against Mr.



         14    Lucas?



         15        A    No, sir.



         16        Q    Did you assist Investigator Ward in



         17    procuring warrants for Mr. Lucas?



         18        A    No, sir.



         19        Q    Did he ask you to help him?



         20        A    No, sir.



         21        Q    He didn't ask you to help write his



         22    affidavit or anything like that?



         23        A    No, sir.



         24        Q    Did you even talk to him about it?



         25        A    I believe Sergeant Horton just gave him
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          1    a rundown of the stop and stuff.  That's pretty



          2    typical to call and just let them know what's



          3    going on.  What's going to be there.



          4        Q    Sure.



          5        A    Just to give him a heads up.



          6        Q    Did you lie about anything in any



          7    official report you made to any court?



          8        A    No, sir.



          9        Q    And if you misspoke, at any point



         10    during this process, you didn't do it



         11    intentionally, did you?



         12        A    No, sir.



         13        Q    You didn't intend to hurt Mr. Lucas?



         14        A    No, sir.



         15        Q    You didn't intend to deprive him of any



         16    kind of civil rights that he has?



         17        A    Absolutely not.



         18        Q    Because he didn't even know Mr. Lucas?



         19        A    Correct.



         20        Q    You didn't even know Mr. Lucas?



         21        A    Correct.



         22        Q    In Georgia, is there a crime call DUI



         23    less safe?



         24        A    Yes.



         25        Q    If you're charged with DUI less safe,
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          1    does your blood alcohol necessarily have to be



          2    .08 or higher?



          3        A    No, sir.



          4        Q    It's just if you are under the



          5    influence of alcohol to the extent that it's



          6    less safe to operate a motor vehicle, correct?



          7        A    Correct.  Yes, sir.



          8        Q    So the fact that Mr. Lucas' BAC may not



          9    have been a .08 --



         10        A    Correct.



         11        Q    -- is irrelevant to --



         12        A    Yes, sir.



         13        Q    -- the fact that he was charged with



         14    DUI?



         15        A    Yes, sir.



         16        Q    Alcohol?



         17        A    Correct.



         18        Q    Or DUI, period.  Because if you look at



         19    the charging documents that were brought in this



         20    case, he was charged with DUI drugs, is that



         21    right?



         22        A    Correct.



         23        Q    And that's the case that was pursued



         24    against him?



         25        A    Yes, sir.
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          1        Q    Do you know how Mr. Lucas' criminal



          2    case resolved?



          3        A    No, I don't.



          4        Q    Because you weren't involved in it?



          5        A    Correct.



          6        Q    Did you ever talk to -- well, strike



          7    that.



          8             Beyond the suppression hearing and your



          9    involvement in that, that Mr. Lucas filed in his



         10    criminal matter, did you have any communication



         11    with the DA's office about this case?



         12        A    No, sir.



         13        Q    Besides the suppression hearing, have



         14    you talked to Mr. Lucas ever since you arrested



         15    him?



         16        A    No, sir.



         17             MR. TUTEN:  That's all I've got



         18       right now.  Do you have anything else,



         19       Shane?



         20             MR. LUCAS:  Yes, sir.



         21             MR. TUTEN:  Okay.



         22                  REDIRECT EXAMINATION



         23   BY MR. LUCAS:



         24        Q    Did I just hear you say that you didn't



         25    -- you wasn't part of any warrant seeking on my
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          1    behalf?



          2        A    You talking about arrest warrants?



          3    Which --



          4        Q    Any warrants?



          5             MR. TUTEN:  Yeah.



          6             THE WITNESS:  We should have



          7       clarified that.



          8             MR. TUTEN:  Yeah.



          9                (Whereupon, Plaintiff's Exhibit



         10                Numbers 5 and 6 were marked for



         11                identification.)



         12   BY MR. LUCAS:



         13        Q    Well because I've got two right here.



         14        A    That's a search warrant for your blood.



         15        Q    Right.  Search warrant?



         16        A    Search warrant.



         17        Q    Correct, right.



         18        A    But the arrest warrants I wouldn't



         19    have.



         20        Q    I just said any warrants.  So you



         21    misspoke, correct?



         22        A    Correct.



         23        Q    Okay.  Do you know why the case was



         24    dismissed?



         25        A    No, sir.
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          1        Q    Is it possible because there wasn't any



          2    marijuana, any alcohol or cocaine?



          3        A    No, sir.



          4        Q    It's not possible?



          5        A    (Witness shakes head.)



          6        Q    So what would lead the DA to dismiss



          7    the case if there was alcohol, marijuana and



          8    cocaine?



          9        A    That's a question for them.



         10        Q    So I don't really know how to say it.



         11             Obviously Ms. Poole didn't think the



         12    evidence was strong enough to continue,



         13    apparently.



         14             MR. TUTEN:  Object.



         15   BY MR. LUCAS:



         16        Q    Would you agree with that?



         17             MR. TUTEN:  Object to form.  Calls



         18       for speculation.  He doesn't know what



         19       Ms. Poole's thinking.



         20   BY MR. LUCAS:



         21        Q    Do you remember the Judge Paul Rose



         22    disagreeing with your opinion about me almost --



         23    me leaving the roadway, period?



         24        A    Correct.  It's in the transcripts, yes.



         25        Q    Okay.  So he seen it differently than
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          1    you, correct?



          2        A    But still granted sufficient probable



          3    cause to move forward with the case.



          4        Q    Well he -- no, that was on the license.



          5    That wasn't for the tree incident.



          6             We can go back to the transcript and go



          7    through it and look at it.



          8             But are you positive you got a -- you



          9    called in my license plate before you pulled me



         10    over?



         11        A    I don't recall.



         12        Q    Okay.  Would you be surprised if I had



         13    the Dispatch and there was no mention of it



         14    until after you pulled me over?



         15        A    That's because we have MDT's in our



         16    vehicle and I would have ran it prior to.



         17        Q    Okay.



         18        A    Only my own.



         19        Q    -- Dispatch, they tell you what's going



         20    on with the tag?  Like if you called in the tag



         21    they tell you what the status of the tag is,



         22    correct?



         23        A    Correct.



         24        Q    Would you be surprised to find out



         25    there was no mention of it until after you had
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          1    pulled me over?



          2        A    Yes, sir.  That wouldn't surprise me.



          3        Q    So what would be proof that you



          4    actually knew my tag was expired and license was



          5    expired before you pulled me over?



          6        A    That's all GCIC questions.  I just



          7    operate off my MDT and then --



          8        Q    So there's no proof of that is what I'm



          9    saying?



         10        A    There's probably proof somewhere.



         11        Q    But to your knowledge there's not?



         12        A    To my knowledge, no.



         13        Q    Okay, all right.  My license was



         14    suspended or was it expired?



         15        A    Expired.



         16        Q    Okay.



         17        A    Your registration was suspended.



         18        Q    Okay.  And watching the video that we



         19    watched earlier, was there anything else seen me



         20    do that would indicate probable cause to pull me



         21    over?



         22        A    Not other than what was mentioned.



         23        Q    And you're not surprised it wasn't



         24    cocaine?



         25        A    No.  I mean I'm surprised it wasn't
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          1    cocaine based on my training, knowledge and



          2    experience at that time.



          3        Q    Are you surprised that my BAC level was



          4    zero?



          5        A    No because it confirmed you were



          6    telling the truth at least about that, having



          7    one drink at Applebee's.



          8        Q    Did you recall making the statement to



          9    the Dispatch that I had had way too much to



         10    drink to drive?



         11        A    I don't recall.



         12        Q    Okay.  Do you recall a lady coming up



         13    and tapping on your window, before we left the



         14    scene, asking you what you had arrested me for?



         15        A    No, I don't recall.



         16        Q    Okay.



         17             MR. LUCAS:  That's it for now.



         18       Thank you, sir.



         19             MR. TUTEN:  I've probably got



         20       three or four more questions and then



         21       I'll be done.



         22             MR. LUCAS:  Be nice now.



         23                   RECROSS-EXAMINATION



         24   BY MR. TUTEN:



         25        Q    Mr. Mulcahy, just to clarify for the
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          1    record, you did apply for a search warrant



          2    because Mr. Lucas referred a blood draw,



          3    correct?



          4        A    Correct.



          5        Q    You did not and were not involved in



          6    the procurement of any arrest warrants for Mr.



          7    Lucas?



          8        A    No, sir.



          9        Q    Can you explain to me how the GC --



         10    whatever you said --



         11        A    Sure.



         12        Q    -- system works?



         13        A    So most vehicles are equipped with



         14    mobile data terminals that have GCIC and their



         15    NCIC, which is -- they're acronyms for Georgia



         16    crime and national crime -- and I don't want to



         17    misspeak -- but all that information is



         18    compiled.



         19             For instance, his registration, if I



         20    were to run his tag it would give me all the



         21    information that I would need to see if they had



         22    insurance.  If their registration was okay.  If



         23    it was a tag for a different vehicle.  If it --



         24    you know, name it, here.



         25             So as you can tell, you know, other
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          1    deputies were out stopping cars at the time, you



          2    know, I was following Mr. Lucas and I probably



          3    just leaned over, got all the information I



          4    needed to and then, you know, called out the



          5    information, where I was for the stop and stuff



          6    like that, so.



          7             You know, typically at the end, so



          8    there's record of it being towed, I would call



          9    Dispatch on the radio and give them all the



         10    information from the vehicle, the tag, license,



         11    what tow company or they'll tell us what tow



         12    company and then there'll be a tow sheet issued



         13    for them.



         14             But yeah, all that information is on



         15    GCIC.  I don't have to run anything through



         16    Dispatch.



         17        Q    So explain to me, just practically, the



         18    mechanics of how that works.  If you're behind



         19    him, is it an automated thing where it reads his



         20    tag or do you have to actually manually enter in



         21    the tag number?



         22        A    So on that vehicle, that specific



         23    vehicle I did have tag readers.



         24        Q    Uh-huh.



         25        A    But they were not operational.
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          1        Q    Okay.



          2        A    So some vehicles are equipped with tag



          3    readers.  But no, I had to go up on it and punch



          4    it in and that's when it would have returned,



          5    you know, registration suspended, license



          6    expired.



          7        Q    And you did that while you were



          8    following behind --



          9        A    Correct.



         10        Q    -- Mr. Lucas?



         11        A    Correct.



         12        Q    And got that information readout?



         13        A    Correct.



         14        Q    And it's -- even if you didn't relay it



         15    to Dispatch immediately, is that something you



         16    would -- well strike that.



         17             That's not -- I think you just



         18    testified that's not something you would relay



         19    to Dispatch immediately?



         20        A    Not immediately, no.  Especially if



         21    there's other things going on or calls coming



         22    out or stuff like that then I'll do what I need



         23    to do and keep -- or I just call 1038.  If they



         24    respond they respond.  If they don't, it is what



         25    it is, which it sounds like this is one of those
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          1    situations.



          2        Q    Right.



          3        A    Either my radio didn't key and they



          4    didn't hear me call it out but, you know,



          5    typically you'll give, you know, your location,



          6    the tag number and what you're doing.



          7        Q    Sure.  And in this situation where you



          8    had observed erratic driving behaviors and that



          9    was your primary focus, would it be top of mind



         10    for you to call out whether his tag was



         11    suspended or his license was expired?



         12        A    No, sir.



         13        Q    Not until you'd actually stopped him



         14    and initiated the traffic stop --



         15        A    Correct.



         16        Q    -- and spoken with him and gotten his



         17    license?



         18        A    Correct.  Correct.



         19             MR. TUTEN:  Nothing further for



         20       me.



         21             MR. LUCAS:  Can I have one more



         22       and that's it?



         23             MR. TUTEN:  Sure.



         24                  REDIRECT EXAMINATION



         25   BY MR. LUCAS:
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          1        Q    Why would you have recorded me before



          2    you activated your blue lights?



          3        A    Based on what I observed -- so we're



          4    taught that, you know, the camera goes back X



          5    amount of minutes.



          6             So, you know, when you're looking at a



          7    potential DUI case which, you know, obviously we



          8    were, I wanted to catch not only what caught my



          9    attention, a/k/a that longer video, and then



         10    your driving behaviors down Darwell Long so



         11    there would be sufficient evidence of what was



         12    observed.  Now, does the camera do a good job of



         13    that?  Absolutely not.



         14        Q    So you was recording me before I ever



         15    made any type of possible traffic violation?



         16        A    No, sir.  I hit record to insure for



         17    this reason.



         18        Q    Yeah.  When did you hit record?  Excuse



         19    me.



         20        A    As soon as and I saw you run off the



         21    road because I knew we'd catch that.



         22        Q    That was at the tree?



         23        A    Yes, sir.  Yes, sir.



         24        Q    So --



         25        A    And then it records X amount of minutes
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          1    before that.



          2        Q    -- how long before?



          3        A    I -- I don't recall.  Some say 30



          4    seconds.  Some say minutes.  Some say two



          5    minutes.  Some say it's always recording.  I



          6    have no idea.  I can't -- I can't testify.  I'm



          7    not an expert on that.



          8        Q    So there's nothing strange about you



          9    recording me the whole time you seeing me?



         10        A    No, sir.



         11        Q    Okay.



         12        A    No, sir.



         13             MR. LUCAS:  That's it.



         14             MR. TUTEN:  All right.  Thank you.



         15             We'll take an E-Tran.



         16             MR. LUCAS:  And I would like it



         17       expedited.



         18                (RESERVED SIGNATURE.)



         19                (Whereupon, the deposition of



         20                Ryan Mulcahy was concluded at



         21                approximately 5:09 p.m.)



         22   



         23   



         24   



         25   
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          6            I, Kyle J. Saniga, Court Reporter and



          7   Notary Public in and for the above county and



          8   state, do hereby certify that the foregoing



          9   testimony was taken before me at the time and



         10   place herein-before set forth; that the witness



         11   was by me first duly sworn to testify to the



         12   truth, the whole truth, and nothing but the



         13   truth, that thereupon the foregoing testimony



         14   was later reduced by computer transcription; and



         15   I certify that this is a true and correct



         16   transcript of my stenographic notes so taken.
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         18   counsel to either party, nor interested in the
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          3            Pursuant to Article 8.B. of the Rules



          4   and Regulations of the Board of Court Reporting



          5   of the Judicial Council of Georgia, I make the



          6   following disclosure:



          7            I am a Georgia Certified Court Reporter.



          8   I was contacted by my office of Coastal Court



          9   Reporting, Inc. to provide court reporting



         10   services for this deposition.



         11            I will not be taking this deposition



         12   under any contract that is prohibited by



         13   O.C.G.A. 15-14-37(a) and (b).



         14            I have no contract/agreement to provide



         15   reporting services with any party to the case,



         16   any counsel in the case or any reporter or



         17   reporting agency from whom a referral might have



         18   been made to cover the deposition.



         19            I will charge its usual and customary



         20   rates to all parties in the case, and a



         21   financial discount will not be given to any



         22   party to this litigation.



         23   



         24              ---------------------------

                            Date: August 21, 2024

         25               Kyle J. Saniga, CCR, B-2038
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